UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF NORTH CAROLINA
GREENSBORO DIVISION

ANNE MARTINEZ, individually and on
behalf of all other persons similarly situated,
Civil Action No. 07-CV-188
Plaintiffs,
V.

)
)
)
)
)
)
REGISTERFLY, INC,, ) ENOM’S BRIEF IN SUPPORT
UNIFIEDNAMES INC., ) OFITS MOTION TO DISMISS
HOSTING SERVICES GROUP INC,, )  OR TRANSFER
KEVIN MEDINA, in his personal capacity )
and as an agent of RegisterFly, Inc. )
and as an agent of Unifiednames Inc. )
John Naruszewicz, in his capacity as an )
agent of both Unifiednames and RegisterFly, )
ENOM, and )
ICANN, )
Defendants. )

I. Introduction

Ms. Martinez pleads claims primarily against RegisterFly and ICANN. She attempts to
include eNom as a defendant regarding some of her claims but those claims are deficient as a
matter of law and should be dismissed. If the claims against eNom are not dismissed for failure
to state a claim, then pursuant to a forum selection clause that Ms. Martinez agreed to honor,
they should be dismissed because they were brought in the wrong district. Alternatively, they

should be transferred to the Western District of Washington.

II. Facts Relevant to eNom’s Motion

A. The Relationship Between eNom-RegisterFly

eNom is an ICANN-accredited Internet domain name registrar with its corporate
headquarters in Bellevue, Washington. Comp. 4 15. RegisterFly operated as a reseller of eNom’s
registration services. Comp. Y 3, 85-86, 91-92, 109, 119. To become a reseller of eNom’s
domain name registration services, RegisterFly entered into eNom’s Reseller Agreement (the

“eNom RSA”) in 2000. Kane Decl., §2. To continue as eNom’s reseller, RegisterFly assented
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to a “click-wrap™ copy of the eNom RSA when it was last modified in February 2006. Id & Ex.
1. The eNom RSA: describes the services eNom provided to RegisterFly;” specifies that
RegisterFly was responsible for providing customer service, billing and technical support to its
customers; and classified RegisterFly as an independent contractor and non-agent.> eNom had
no control over RegisterFly’s day-to-day operations. /d., Ex. 1, § 12(C).

RegisterFly, in turn, has its own agreement with its customers. Compl. Ex. 32 (“the
RegisterFly Agreement”). The first paragraph of that agreement binds RegisterFly’s customers
to the terms and conditions of its registrars’ agreements: “RegisterFly.com at times may ‘resell’
the services of other registrars or 3rd party providers, you are bound by their terms and
conditions when this situation occurs.” /d.., first unnumbered paragraph. When a user clicks
with her mouse on the term “registrars” in the RegisterFly Agreement posted on the

RegisterFly’s web site, http://www.registerfly.com/info/terms.php (last checked May 7, 2007),

eNom’s Registration Agreement (“eNom’s Terms and Conditions™) appear on the user’s

computer. Kane Decl., § 3 & Ex. 2. See http://www.enom.com/terms/agreement.asp (last

checked May 7, 2007). eNom’s Terms and Conditions were thus incorporated in the RegisterFly
Agreement both legally by the above reference in the RegisterFly Agreement and by the
hyperlink in that Agreement.

Ms. Martinez had to assent to the RegisterFly Agreement, including the incorporated
eNom Terms and Conditions, before she could use RegisterFly and eNom’s services. eNom’s

Terms and Conditions are therefore binding on Ms. Martinez. See, e.g., DeJohn v. The . TV

" A “click-wrap” agreement is an online agreement that requires the user to assent to the terms of the agreement by
clicking on an “I agree” message. The web-based service cannot be used unless and until assent is given. See, e.g.,
Feldman v. Google, No. 06-2540, 2007 WL 966011 (E.D. Pa. March 27, 2007), at *4.
% The “Services” are defined in § 2 (A) of the eNom RSA. Kane Decl., 2 &Ex. 1.
* Section 12(C) of the eNom RSA, Kane Decl., 92 & Ex. 1, provides:

Independent Contractors. The parties to this RSA are independent contractors and

shall have no right or authority to bind or commit the other party in any way without

the other party’s express written authorization to do so. Nothing contained in this RSA

shall be deemed or construed to create for any purpose an employer/employee, joint

venture, partnership, or agency relationship between the parties.
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Corp. Intern., 245 F. Supp. 2d 913, 916-19 (N. D. I11. 2003) (enforcing domain name registrar’s
agreement incorporated by reference in reseller’s online agreement). Ms. Martinez

acknowledges and relies on her contractual relationship with eNom. Comp. q 181.
B. Ms. Martinez’s Allegations

Ms. Martinez is a resident of North Carolina who operates web-based businesses as a sole
proprietor. Complaint § 8. Ms. Martinez was a RegisterFly customer regarding three domain
names she transferred to RegisterFly’s reseller’s account from other registrars. Compl. 33,
35, 47. RegisterFly, not eNom, was therefore responsible for providing services to Ms.
Martinez. eNom RSA § 4 (Kane Decl., §2 & Ex. 1). Ms. Martinez’s claims stem from her
attempt in March 2007 to transfer these three names from RegisterFly’s reseller’s account to
another registrar. Compl. §37. Her transfer attempt failed because she was not listed in the
Whois database as the registrant or as the administrative contact. /d. 9 37-40.

Ms. Martinez alleges that RegisterFly, through its officials and without her permission,
substituted itself as the registrant and administrative contact of record, depriving her of her
domain names and her ability to manage them. /d. §46. She claims that eNom failed to police
RegisterFly, failed to intervene to provide authorization codes, breached implied duties of good
faith and fair dealing, and engaged in deceptive practices. Id. 9 108, 180-186, 195-198.
Although she alleges that RegisterFly and eNom were competing with each other for registrants
(see Compl. § 108), she also claims that they were conspiring with each other in violation of
RICO. Id. 9 203-221.

While Ms. Martinez alleges extensive facts about RegisterFly and ICANN’s activities,
she pleads only the barest facts regarding eNom. The allegations in the Complaint, RegisterFly’s
status as an independent contractor, and the unambiguous clauses in the parties’ agreements
show that Ms. Martinez cannot state a claim upon which relief may be granted against eNom.
Even if the claims against eNom could be salvaged, North Carolina would be the wrong venue in
which to resolve them.
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III. Argument
A. Standard of Review

In deciding a Rule 12(b)(6) motion, the Court should generally accept the Complaint’s
factual allegations as true. Conley v. Gibson, 355 U.S. 41, 45-48 (1957). To be accepted as true,
however, the “allegations must be stated in terms that are neither vague nor conclusory.” Estate
Constr. Co. v. Miller & Smith holding Co., 14 F.3d 213, 220 (4th Cir. 1994). In addition,
because the Court is determining the legal sufficiency of the claims, the Court is not bound by
the plaintiff’s legal conclusions, e.g., Young v. City of Mount Ranier, 238 F.3d 567, 577 (4th Cir.
2001), even if they are “couched as a factual allegation.” Papasan v. Allain, 478 U.S. 265, 286
(1986). Otherwise, “Rule 12(b)(6) would serve no function, for its purpose is to provide a
defendant with a mechanism for testing the legal sufficiency of the Complaint.” District 28,
United Mine Workers of Am., Inc. v. Wellmore Coal Corp., 609 F.2d 1083, 1085-86 (4th Cir.
1979). See also Aulson v. Blanchard, 83 F.3d 1, 3 (1st Cir. 1996) (Court need not “swallow the
plaintiff’s invective hook, line, and sinker; bald assertions, unsupportable conclusions,
periphrastic circumlocutions, and the like need not be credited”).

Ms. Martinez’s Complaint attaches 32 exhibits and refers to additional documents, all of
which may be considered by the Court in connection with eNom’s motion to dismiss, including
those documents referred to in, but not attached to, the Complaint. See Fed. R. Civ. Proc. 10(c);
New Beckley Mining Corp. v. Int’l Union, United Mine Workers of Am., 18 F.3d 1161, 1164 (4th
Cir. 1994) (citations omitted). Significantly for this case, “in the event of conflict between the
bare allegations of the complaint and any exhibit attached pursuant to Rule 10(c), Fed. R. Civ. P.,
the exhibit prevails.” Fayetteville Investors v. Commercial Builders, Inc., 936 F.2 1462, 1465

(4th Cir 1991).
B. Ms. Martinez’s Claims Against eNom Should Be Dismissed.

The majority of plaintiff’s 132 “factual background” allegations are taken verbatim from

Exhibit 10 to the Complaint, which is a letter from ICANN to RegisterFly notifying RegisterFly
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that it had breached its agreement with ICANN. Compare Compl. {f 54-67, 69, 73(1)(A)-(D),
74-77, 81-82, 84-107, 109-112, 114-127, 129-133, 134-149, 151-156, with Compl. Ex. 10.
Although Ms. Martinez alleges that Exhibit 10 provides “the findings of ICANN,” see Compl.
9228, and lists “specific examples of RegisterFly’s, eNom’s, and ICANN’s breach of duty,” id.
9 73, in almost every instance plaintiff cut-and-pasted text from Exhibit 10 that did not mention
eNom, then added “eNom” after “RegisterFly.” Compare Compl. Ex. 10, at 1-6, (ICANN letter
discussing RegisterFly conduct), with Comp. Y 65, 67, 69, 73, 73(1)(A), (B), (C), (D), (E), 76-
77, 124-25 (cutting and pasting text from Compl. Ex. 10, but adding “and eNom” after every
instance of “RegisterFly”). Ms. Martinez or her counsel obviously engaged in this misleading
cut-paste-and-edit effort to falsely allege that eNom had done everything that RegisterFly had
done and to falsely allege that ICANN had made the same claims against eNom that it had made
against RegisterFly. Because plaintiff’s allegations regarding eNom conflict with the documents
plaintiff relies on, the Court need not accept those allegations of the Complaint as true in
deciding this motion. See Fayetteville Investors, 936 F.2 at 1465.

Ms. Martinez alleges eight claims against eNom: (1) “detrimental reliance;” (2) unjust
enrichment; (3) negligence; (4) gross negligence; (5) conversion; (6) unfair and deceptive trade
practices; (7) fraud; and (8) violations of the federal RICO Act. Compl. ¥ 168-186, 190-235.

None of these claims withstand scrutiny. All should be dismissed.

1. North Carolina Does Not Recognize a Claim For Detrimental
Reliance.

Ms. Martinez’s first claim against eNom is purportedly one for “detrimental reliance.”
Compl. 99 168-74. North Carolina law, however, does not recognize an affirmative claim for
detrimental reliance. Dealers Supply Co. v. Cheil Indus., Inc., 348 F. Supp. 2d 579, 586-87
(M.D.N.C. 2004) (detrimental reliance claim described as claim for promissory estoppel; holding

North Carolina law does not permit use of promissory estoppel for affirmative relief).* Because

* See also Static Control Components v. Mitsubishi Kagaku Imaging Corp., No. 1:06CV00154, 2007 U.S. Dist.
LEXIS 12316, at *13 n.2 (M.D.N.C. Feb. 21, 2007)(dismissing detrimental reliance claim after plaintiff’s counsel
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no such claim is permitted under North Carolina law, Ms. Martinez’s purported detrimental

reliance claim should be dismissed.

2. Ms. Martinez’s Unjust Enrichment Claim is Barred by Her Contract
With eNom.

Ms. Martinez’s second claim against eNom is for unjust enrichment. Compl. 9175-79.
An unjust enrichment claim is neither a tort nor a contract claim but instead is a claim in quasi
contract, or posits a contract implied in law. See Booe v. Shadrick, 369 S.E.2d 554, 556 (N.C.
1988). No claim for unjust enrichment exists where there is a contractual relationship between
the parties. Id. at 556; Madison River Mgt. Co. v. Business Mgt. Software Corp., 351 F. Supp. 2d
436, 446 (M.D.N.C 2005).

Ms. Martinez concedes that she had a contractual relationship with eNom. Compl. § 181.
The exhibits attached to her Complaint expressly recognize that her contract with RegisterFly
incorporates a contractual relationship with eNom. Compl. Ex. 32, at 1, first unnumbered
paragraph (noting that customer is bound by contract with third-party provider and providing a
hyperlink to eNom’s Terms and Conditions); see also Kane Decl., § 3 & Ex. 2. Because Ms.
Martinez had a contractual relationship with eNom, her unjust enrichment claim fails as a matter

of law. See Booe, 369 S.E.2d at 556.°

3. Ms. Martinez’s Tort Claims Should Be Dismissed.

a. Ms. Martinez’s Tort Claims Are Barred Because RegisterFly
Was an Independent Contractor.

Ms. Martinez does not allege that she had any direct contact or communications with any
officer or employee of eNom. Instead, she appears to allege (though it is not entirely clear from

her Complaint®) that eNom and RegisterFly had a principal-agent relationship and that therefore

admitted at oral argument that North Carolina law did not support such a claim); Jacobs v. Central Transport Inc.,
891 F. Supp. 1088, 1118 (E.D.N.C. 1995) (holding N. Carolina law does not permit use of equitable estoppel for
affirmative relief), rev'd in part on other grounds, No. 95-2395, 1996 WL 223688 (4th Cir. May 3, 1996).
> This same reasoning also bars Ms. Martinez’s detrimental reliance theory. See Jacobs, 891 F. Supp. at 1118 (“the
doctrme of detrimental reliance does not apply when there is a contract already in existence™).

% Ms. Martinez acknowledges that RegisterFly was acting as a reseller for eNom (not the other way around). See
Compl. 19 3, 85-86, 91-92, 109, 119. Ms. Martinez’s subsequent allegation that eNom was “acting directly on

BRIEF IN SUPPORT OF MOTION TO DISMISS OR TRANSFER  pavis Wright Tremaine LLP
(07-CV-1 88) - 6 LAW OFFICES

2600 Century Square - 1501 Fourth Avenue
Secattle, Washington 98101-1688
(206} 622-3150 - Fax: (206) 628-7699

Case 1'07-cv-00188-LJA-PTS Document 39 Filed 0O5/07/2007 Paae 6 of 21




eNom should be liable for the torts of RegisterFly. See Compl. 9 160-62. Where the facts are
not in dispute, agency is a question of law. The Court need not accept as true an allegation that
is a legal conclusion. Papasan, 478 U.S. at 286. The facts alleged (as opposed to the legal
conclusions) show that RegisterFly was not an agent for eNom.

Ms. Martinez acknowledges that RegisterFly and eNom had a contractual relationship
whereby RegisterFly acted as a reseller of domain names by using eNom (among other
registrars). Compl. 9 3, 85-86, 91-92, 109, 119. That contract expressly disavows any “agency
relationship between the parties” and provides that resellers are “independent contractors” that
have “no right to bind or commit the other party in any way.” Kane Decl., §2 & Ex. 1, § 12(C).
Indeed, a document attached to the Complaint refers to eNom as a RegisterFly “vendor,” further
showing that eNom and RegisterFly did not operate under a principal-agent relationship. Compl.
Ex. 20, §22. Likewise, the contract Ms. Martinez entered into with RegisterFly refers to
registrars such as eNom as third-party providers, not as principals. Compl. Ex. 32, at 1.

There are “two essential ingredients in the principal-agent relationship: (1) Authority,
either express or implied, of the agent to act for the principal, and (2) the principal’s control over
the agent.” Coastal Plains Util. Inc. v. New Hanover County, 601 S.E.2d 915, 923 (N.C. Ct.
App. 2004). Between these two essential elements, the more critical element is the “right of
control.” Id. (quoting Wyatt v. Walt Disney World, Co., 565 S.E.2d 705, 710 (2002)). For an
agency relationship to exist, the “principal must have the right to control both the means and the
details of the process by which the agent is to accomplish his task.” Id,

Ms. Martinez does not allege that eNom had any control over the means and details of
RegisterFly’s operations. The Complaint and its exhibits, in fact, allege that eNom did not have

such control. Compl. § 78 (alleging only RegisterFly could access domain names hidden by

behalf of RegisterFly and that registrations issued by eNom were valid with RegisterFly,” see Compl. ] 161,
conflicts both with her previous allegations and with the Complaint’s exhibits. See Exs. 10, 16, 20, 30, 32.
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RegisterFly’s security program); Compl. Ex. 16, fifth paragraph (alleging eNom could assist
RegisterFly customers transfer names only if RegisterFly “provide[s] customer data to eNom™).
Instead of supporting her principal-agent claims against eNom, the facts alleged by Ms.
Martinez show that RegisterFly was an independent contractor and not eNom’s agent. In
contrast to an agent, an independent contractor is one who “exercises an independent
employment and contracts to do certain work according to his own judgment and method,
without being subject to his employer except as to the result of his work.” Coastal Plains, 601
S.E.2d at 923 (citations omitted). The central issue in determining whether one is an
independent contractor or an agent is “whether the hiring party retained the right of control or
superintendence over the contractor . . . as to details.” Gordon v. Garner, 493 S.E.2d 58, 64
(N.C. Ct. App. 1997). Ms. Martinez does not allege that eNom had control over RegisterFly’s
day-to-day operations. RegisterFly can only have been an independent contractor, not an agent.’
Under North Carolina law, the rule is that “a company is not liable for the torts of an
independent contractor committed in the performance of the contracted work.” Coastal Plains,
601 S.E.2d at 923. Because RegisterFly was not eNom’s agent, Ms. Martinez’s tort theories —

all of which are predicated on an agency theory — should be dismissed.

b. Even If RegisterFly Were An Agent of eNom, Ms. Martinez’s
Tort Claims Should Still Be Dismissed.

Ms. Martinez’s tort claims against eNom are for alleged (1) negligence, (2) gross
negligence, (3) conversion, and (4) fraud. Ms. Martinez failed to allege facts sufficient to

establish any of these claims.
§)) Ms. Martinez’s Negligence Claim Should Be Dismissed.

“The essential elements of negligence are duty, a breach of that duty, causation, and
damages.” Eli Research, Inc. v. United Communications Group, LLC, 312 F. Supp.2d 748, 758
(M.D.N.C. 2004). Nowhere does Ms. Martinez allege any damage other than the possibility of

7 Further, “[o]ne who contracts to acquire property from a third person and convey it to another is the agent of the
other only if it is agreed that he is to act primarily for the benefit of the other and not for himself.” Restatement
(Second) Agency § 14K (emphasis added).
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future economic injury. See, e.g., Compl. § 31 (“Plaintiff Anne Martinez will suffer immediate
and irreparable harm in the permanent loss of business”).

North Carolina bars recovery for economic loss in tort. Moore v. Coachmen Indus. Inc.,
499 S.E.2d 772, 780 (N.C. Ct. App. 1989). The economic loss rule applies unless a plaintiff
asserts the existence of physical injury or damage to tangible property other than the product at
issue. Reece v. Homette Corp., 429 S.E.2d 768, 770 (N.C. Ct. App. 1993). Ms. Martinez does
not allege physical injury or damage to any tangible property. The economic loss rule therefore
bars her negligence claims.

Moreover, Ms. Martinez has not alleged facts showing that eNom breached a duty to her
or that she suffered any injury caused by eNom. Ms. Martinez cites as the sole basis for her
negligence claim eNom’s purported breach of its contractual duty of good faith and fair dealing.
See Compl. § 181. Absent an allegation identifying the specific contract provision that a
defendant failed to perform in good faith, there can be no breach of any duty. Polygenex Int’],
Inc. v. Polyzen, Inc., 515 S.E.2d 457, 461-62 (N.C. Ct. App. 1999). Because Ms. Martinez failed
to allege that eNom breached any duty to her, her negligence claim fails. Eli Research, 312 F.
Supp. 2d at 759 (“[w]ithout a statutory or common law duty on which to ground their claims,
Plaintiffs’ negligence claims must fail as a matter of law”).

Likewise, Ms. Martinez did not allege facts showing that eNom caused her any injury.
The only injury she alleges might occur is the loss of business that might result if her domain
names were not released. Compl. §31. But Ms. Martinez’s Complaint and the attached exhibits
show that it was RegisterFly, not eNom, that was responsible for the delay in transferring her
domain names. Compl. § 33 (“Defendant Kevin Medina and RegisterFly have converted the
ownership from Ms. Martinez to RegisterFly”); Compl. § 80 (the “ProtectFly” privacy service
was imposed on her and as a result “RegisterFly has deliberately stolen her ownership in her sites
to prevent her from migrating to a competitor”); Compl. Ex. 16, (eNom is only able to facilitate

transfers from RegisterFly after RegisterFly provides customer data because of privacy service
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placed by RegisterFly). Ms. Martinez alleges no conduct by eNom that caused her injury. Her

negligence claim should be dismissed for this reason as well.

2) Ms. Martinez’s Gross Negligence Claim Should Be
Dismissed.

Ms. Martinez accuses eNom of gross negligence. Compl. 79 183-86. “Gross negligence
has been defined as wanton conduct done with conscious or reckless disregard for the rights and
safety of others.” Toomer v. Garrett, 574 S.E.2d 76, 92 (N.C. Ct. App. 2002). In addition to
allegations of wanton conduct, “a claim for gross negligence requires that plaintiff plead facts on
each of the elements of negligence, including duty, causation, proximate cause, and damages.”
Id. “The difference between ordinary negligence and gross negligence is substantial.
Negligence, a failure to use due care, be it slight or extreme, connotes inadvertence. Gross
negligence occurs when the act is done purposely and with a conscious disregard of the safety of
others.” Clayton v. Branson, 613 S.E.2d 259, 265 (N.C. Ct. App. 2005) (quoting Yancey v. Lea,
550 S.E.2d 155, 158 (N.C. 2001) (citations, interior quotations, and emphasis omitted)).

As with her negligence claims, Ms. Martinez’s gross negligence claims are barred by the
economic loss doctrine and by her failure to allege the existence of a duty that eNom breached.
See Moore, 499 S.E.2d at 780; Eli Research, 312 F. Supp. 2d at 759. Likewise, Ms. Martinez
does not allege facts that come close to showing purposeful conduct by eNom that demonstrated
a conscious or reckless disregard for her rights. For all these reasons, Ms. Martinez’s gross

negligence claims should be dismissed.
A3 Ms. Martinez’s Conversion Claim Should Be Dismissed.

Ms. Martinez purports to allege a claim against RegisterFly, Kevin Medina, and eNom

1133

for conversion. Compl. 9§ 191-94. Conversion is the ““unauthorized assumption and exercise of

the right of ownership over goods or personal chattels belonging to another, to the [alteration] of

9%

their condition or the exclusion of an owner’s rights.”” Norman v. Nash Johnson & Sons Farms,

Inc., 537 S.E.2d 248, 264 (N.C. Ct. App. 2000) (quoting Spinks v. Taylor and Richardson, 278
S.E.2d 501, 506 (N.C. 1981)). In North Carolina, “only goods and personal property are
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properly the subjects of a claim for conversion,” which means that “intangible interests such as
business opportunities and expectancy interests” are not subject to a conversion claim. Norman,
537 S.E.2d at 264. Ms. Martinez’s domain names are intangible — words linked to digital
addresses that can be read by computer software — and her alleged lost income is merely a
business expectancy. Accordingly, they cannot provide the basis for a conversion claim.
Moreover, even if intangible domain names were subject to a conversion claim, Ms.
Martinez alleges that RegisterFly, through Kevin Medina, not eNom, converted her domain
names and is exercising ownership over them. Compl. 933, 79. Indeed, she alleges that
RegisterFly converted her domain names from eNom. Id. § 159. If RegisterFly owns Ms.

Martinez’s domain names, then eNom does not, and eNom cannot be liable for conversion.
“) Ms. Martinez’s Fraud Claim Should be Dismissed.
The ninth claim of Ms. Martinez’s Complaint alleges fraud only against RegisterFly and

Kevin Medina but the allegations following her fraud claim state that “Defendants RegisterFly
and eNom’s conduct in this Complaint constitute fraud as a matter of law.” Compl. §201. “A
claim of fraud requires a false representation or concealment of material fact that is reasonably
calculated to deceive, made with intent to deceive, which does in fact deceive, which is relied
upon by the plaintiff, and which results in damage to the plaintiff.” Eli Research, 312 F. Supp.
2d at 759. Nowhere in her Complaint does Ms. Martinez allege that eNom made a false
representation, that eNom intended to deceive her, that she was deceived by anything eNom said
or did, that she relied on any statement from eNom, or that she has been damaged by any
statement from eNom. As a result, any fraud claim against eNom should be dismissed for failing
to meet any of the required elements of fraud. The conclusory allegation in the Complaint,
“eNom’s conduct as alleged in this Complaint constitute[s] fraud as a matter of law,” falls far

short of the heightened pleading requirements of Fed. R. of Civ. Proc. 9(b).
4, Ms. Martinez Alleges No Unfair or Deceptive Conduct by eNom.

Ms. Martinez alleges that defendants RegisterFly, Kevin Medina, and eNom violated
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North Carolina’s Unfair and Deceptive Trade Practices Act (“UDTPA”). Compl. 99 195-99
(citing N.C. Gen. Stat. 75-1.1). The basis for her UDTPA claim is that defendants RegisterFly
and Medina “systematically overcharged clients,” which she claims was prohibited by the
UDTPA. Id. at 196. Nowhere does she allege that eNom ever charged her anything, let alone
overcharged her. Ms. Martinez has therefore failed to identify a single unfair or deceptive act

committed by eNom, precluding her UDTPA claim.®

5. Ms. Martinez Fails to Plead a RICO Claim With Sufficient
Particularity.

To state a civil RICO claim, Ms. Martinez must allege that she reasonably relied on
specific statements from eNom that were untrue. See Chisolm v. TranSouth Fin. Corp., 95 F.3d
331, 337 (4th Cir. 1996); Brandenberg v. Seidel, 859 F.2d 1179, 1188 n.10 (4th Cir. 1988),
overruled on other grounds in Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 711, 731 (1996).

To satisfy Rule 9(b), Ms. Martinez “must allege with particularity that [s]he detrimentally
relied on the alleged misrepresentations.” Estate of Scott v. Scott, 907 F. Supp. 1495, 1499
(M.D. Ala. 1995). Because Ms. Martinez fails to allege that she reasonably relied on any
statement made by eNom, “the court may dismiss [her] RICO claim.” Id. Likewise, because
“there is no clear allegation that [Ms. Martinez] has parted with property because of her reliance
on representations made by the defendants,” her Complaint “falls far short of the specificity
required by Fed. R. Civ. P. 9(b).” Flowers v. Continental Grain Co., 775 F.2d 1051, 1054 (8th
Cir. 1985) (emphasis added); see also Bender v. Southland Corp., 749 F.2d 1205, 1216 (6th Cir.
1984) (“To satisfy FRCP 9(b), a plaintiff must at minimum allege the time, place and contents of

the (misrepresentations) upon which he relied.”) (emphasis added).

¥ Ms. Martinez is also barred from recovering under both a UDTPA claim and a fraud claim simultaneously. See
Process Components Inc. v. Baltimore Aircoil Co., Inc., 366 S.E.2d 907, 912 (N.C. Ct. App. 1988) (“plaintiff could
not have a recovery on both a fraud claim and a claim under G.S. 75-1.1 since they would arise from the same
course of conduct™).
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Ms. Martinez relies on supposed wire or mail fraud by eNom as a predicate act for her
RICO claim. Compl. §9218-19.° She must therefore allege the specific circumstances showing
that a fraud has occurred by stating: (1) that she; (2) received a specific statement; (3) from
specific individuals; (4) on specific dates; (5) that caused her specific damages; (6) “by reason
of” her reliance on the specific statements. On a Rule 9(b) motion to dismiss, a plaintiff must
allege the particulars of the alleged fraud, including “the time, place and contents of the alleged
fraudulent representation, as well as the identity of each person making the misrepresentation
and what was obtained thereby.” Riley v. Murdock, 828 F. Supp. 1215, 1225 (E.D.N.C. 1993).
Ms. Martinez has not met these pleading requirements.

Ms. Martinez’s RICO claim against eNom alleges only the requirements of RICO
without any explanation as to how eNom allegedly violated the statute. For example, she alleges
that, “[u]pon information and belief, in furtherance of the scheme, RegisterFly, Medina, and
eNom each committed and/or aided and abetted the commission of two or more related and
continuous predicate acts of racketeering, constituting a pattern of racketeering activity.”

Compl. §210. The remaining RICO claims against eNom are similarly devoid of any substance
as to how Ms. Martinez relied on false statements by eNom that caused her injury to her business
or property. See Compl. 9 204-11,218-21."° To satisfy Rule 9(b), a plaintiff must not simply
list the legal elements of the claim. See Riley, 828 F. Supp. at 1225 (RICO requires “more than

the bare assertion that such a cause of action exists™). Nor is Rule 9(b) satisfied by

° Plaintiff also alleges a RICO predicate act in the form of a violation of 18 U.S.C. § 659, which bars theft of goods
valued at more than $1,000 from an interstate shipment. There is no factual support for this predicate act, as
plaintiff does not allege that eNom stole goods on at least two occasions, that any goods stolen were ever in
interstate commerce, or that any goods that could have been stolen were worth more than $1,000. Hence, this basis
is insufficient to support a RICO claim. See Acampora v. Boise Cascade Corp, 635 F. Supp. 66, 68 (D. N.J. 1986)
(civil RICO claim based on 18 U.S.C. § 659 deficient due to failure to allege relevant statutory requirements).

' The closest Ms. Martinez comes to a substantive allegation against eNom is that it refused to timely release
authorization codes. See Compl. §215. But she also admits that eNom had no ability to release those authorization
codes. See Compl. 1Y 79-80, (alleging only RegisterFly could access domain names hidden by RegisterFly’s
security program, “ProtectFly” and that RegisterFly forced ProtectFly onto her domains); Compl. Ex. 16, 95
(alleging eNom could assist RegisterFly customers transfer names only if RegisterFly “provide[s] customer data to
eNom”). More importantly for RICO purposes, she fails to allege how or why such a refusal amounts to multiple
violations of the mail or wire fraud statutes. Thus, she has not alleged facts sufficient for a RICO claim.
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“incorporating by reference” the previous allegations of the Complaint into the RICO claims,
“given the harsh consequences which may flow from a RICO violation.” Id.

Similarly, simply alleging that a defendant made a false statement is insufficient under
Rule 9(b) because, even if there were evidence of a false statement, “lies matter only if
customers are deceived,” and whether Ms. Martinez “relied to [her] detriment on [eNom’s]
statements is a central question” that “cannot be dodged by” couching her claim in RICO
terminology. Int’l Bhd. of Teamsters Local 734 Health & Welfare Trust Fund v. Philip Morris,
Inc., 196 F.3d 818, 823 (7th Cir. 1999).

Conspicuously absent from Ms. Martinez’s Complaint is any allegation that she

reasonably and detrimentally relied on specific false statements from eNom.

To link their own injuries to the alleged RICO enterprise, plaintiffs must allege
what happened fo them. At the least, this includes specific allegations as to which
fraudulent tactics were used against them and should include some allegations of
what was said to them [and by whom] to induce them to purchase [the

fraudulently marketed products].
Rolo v. City Investing Co. Liquidating Trust, 155 F.3d 644, 659 (3d Cir. 1998) (emphasis added).

Ms. Martinez’s failure to specify a single statement that she relied on from eNom renders her
claims facially insufficient under Rule 9(b) and warrants dismissal. Scott, 907 F. Supp. at 1499;
Flowers., 775 F.2d at 1054; Bender, 749 F.2d at 1216.

Ms. Martinez’s conspiracy claim, Compl. § 215, 218, 220, alleges even fewer facts than
her racketeering claim. As with all RICO claims, “[e]ach element . . . must be plead[ed] with
particularity under Red. R. Civ. P. 9(b).” Kaplan v. Reed, 28 F. Supp. 2d 1191, 1206 (D. Co.
1998). Moreover, Rule 9(b) is “particularly relevant when liability is premised on Section
1962(d) (conspiracy) because the link between a 1962(d) defendant and the acts of racketeering
is of necessity more tenuous than the link between the racketeering activity and the primary
violator.” Farlow v. Peat Marwick Mitchell & Co., 666 F. Supp. 1500, 1510 (W.D. Okla. 1987),
aff’d, 956 F.2d 982, 990 (10th Cir. 1992). For a “conspiracy claim under 1962(d), plaintiffs must

plead with particularity [both] an agreement to a pattern of racketeering activity, and an
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agreement to the statutorily proscribed conduct.” Brooks v. Bank of Boulder, 891 F. Supp. 1469,
1479 (D. Co. 1995). “[A] conspiracy claim must fail where plaintiffs fail to allege any

agreement or concerted action.” Id.

A complaint which merely implies that a defendant is responsible for someone
else's fraudulent acts is insufficient to satisfy section 1962(d). A plaintiff alleging
conspiracy must identify the nature of the conspiracy and the defendant’s role in it
with particularity. Most importantly, since conspiracy rests on agreement, the
plaintiff must allege with some particularity facts sufficient to show an agreement
between the parties to inflict the alleged wrong. Further, the plaintiff must allege
that the defendants agreed to one of the uses or effects of that pattern of
racketeering activity which the statute expressly prohibits, such as conducting the
affairs of an enterprise through a pattern of racketeering activity, 18 U.S.C. §
1962(c).

Myers v. Finkle, 758 F. Supp. 1102, 1111-12 (E.D. Va. 1990) (quoting Midwest Grinding Co. v.
Spitz, 716 F. Supp. 1087, 1093-94 (N.D. IlL. 1989)), aff’d in part and rev’d in part on other
grounds, 950 F.2d 165 (4th Cir. 1991).

In this case, Ms. Martinez’s Complaint alleges only a conspiracy with unnamed co-
conspirators “to commit mail fraud and wire fraud.” Compl. 215, 218, 220. These conclusory
allegations are insufficient to satisfy Rule 9(b). Nowhere does she allege that eNom entered into
an express agreement to enter into a pattern of racketeering activity. Indeed, she alleges the
opposite — that defendants RegisterFly and eNom were competing with each other. See Compl.
9 108. RICO conspiracy allegations almost identical to Ms. Martinez’s were rejected by the
court in O & G Carriers, Inc. v. Smith, 799 F. Supp. 1528, 1543 (S.D.N.Y. 1992), where the
plaintiff simply alleged that “[a]ll of the defendants conspired with each other and with [the
enterprise] to violate 18 U.S.C. § 1962(a), (b), and (c¢).” The court found it “difficult to imagine
a vaguer or more conclusory conspiracy allegation” and found that there was “nothing in the
Second Amended Complaint that even approaches the pleading requirements for a § 1962(d)
claim.” Id.; see also Nasik Breeding & Research Farm Ltd. v. Merck & Co., Inc., 165 F. Supp.
2d 514, 541 (S.D.N.Y. 2001) (holding that to adequately plead a § 1962(d) claim the plaintiff

must allege as to each alleged co-conspirator (1) an agreement to join the conspiracy; (2) the acts
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of each co-conspirator in furtherance of the conspiracy; and (3) that each co-conspirator
knowingly participated in the same).

The allegations in Ms. Martinez’s Complaint regarding her RICO conspiracy claim do
not come close to satisfying the requirements of Rule 9(b). The claim should therefore be

dismissed.

C. Ms. Martinez’s Claims Against eNom Should Also Be Dismissed Because
Venue Is Improper in this District.

eNom’s Terms and Conditions provide in part:

You agree that any action brought by you to enforce this
Agreement or any matter brought by you and which is against or
involves us and which relates to your use of the Services shall be
brought exclusively in the United States District Court for the
Western District of Washington, or if there is no jurisdiction in
such court, then in a state court in King County, Washington state.

Kane Decl., § 3 & Ex. 2, p. 6) (emphasis added). This clause is valid, enforceable, and Ms.
Martinez’s claims against eNom should therefore be dismissed under Fed. R. Civ. P. 12(b)(3) for
improper venue. See Sucampo Pharmaceuticals, Inc. v. Astellas Pharma, Inc., 471 F.3d 544,
550 (4th Cir. 2006).
1. The Forum Selection Clause Is Valid and Enforceable

Forum selection clauses are prima facie valid and are presumed to be enforceable. The
Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 10, 15 (1972); Allen v. Lloyd’s of London, 94 F.3d
923, 928 (4th Cir. 1996). This presumption may only be overcome by a clear showing “that
enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as
fraud or overreaching.” The Bremen, 407 U.S. at 15. The presumption of enforceability “will not
be overcome by mere inconvenience, added expense, or regret.” Basseft Seamless Guttering,
Inc. v. GutterGuard, LLC, No. Civ.1:05CV00184, 2006 WL 156874, *4 (M.D.N.C. Jan. 20,
2006). Rather, a plaintiff must show: “(1) the formation was induced by fraud or overreaching;
(2) the complaining party ‘will for all practical purposes be deprived of his day in court’ because

of the grave inconvenience or unfairness of the selected forum; (3) the fundamental unfairness of
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the chosen law may deprive the plaintiff of a remedy; or (4) the enforcement would contravene a
strong public policy of the forum state.” Allen, 94 F.3d at 928 (citing Carnival Cruise Lines v.
Shute, 499 U.S. 585, 595 (1991)); The Bremen, 407 U.S. at 12-13, 15, 18. The burden is on the
party seeking to avoid enforcement to make “a strong showing that [the clause] should be set

aside.” Id. at 15. Ms. Martinez cannot establish any of the above factors.

a. The Forum Selection Clause Was Not Induced by Fraud or
Overreaching.

To establish fraud or overreaching, a plaintiff must show that the forum selection clause
itself was the product of fraud or coercion. Bassett, 2006 WL 156874 at *4 (citing Scherk v.
Alberto-Culver Co., 417 U.S. 506, 519 n.14 (1974); Allen, 94 F.3d at 928)). Ms. Martinez
cannot show that the forum selection clause in eNom’s Terms and Conditions was somehow
foisted on her. Rather, she sought out RegisterFly’s registration services and assented to the
terms of the contract, including eNom’s incorporated and linked Terms and Conditions.

Other “overreaching” claims that Ms. Martinez may suggest would similarly fail. Ms.
Martinez cannot show overreaching by arguing lack of bargaining power or by claiming that the
clause was not a negotiated term. It is well-established that a forum selection clause may be
enforced even where it was not the subject of bargaining. Carnival Cruise, 499 U.S. at 595.

Ms. Martinez also cannot invalidate the clause by claiming that she did not read the
agreements since “it is a fundamental principle of contract law that a person who signs a contract
is presumed to know its terms and [to] consent to be bound by them.” Paper Express, Ltd. v.
Pfankuch Maschinen GMBH, 972 F.2d 753, 757 (7th Cir. 1992) (enforcing forum selection
clause where plaintiff had not read the clause prior to signing the contract) (citing 3 Arthur L.
Corbin, Corbin on Contracts 607 (1989), and 13 Samuel Williston, Williston on Contracts 1577
(1988)). The same rule applies to electronic contracts, including electronic contracts with

domain name registrars. DeJohn, 245 F. Supp. at 919; Barnett v. Network Solutions, Inc., 38
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S.W.3d 200, 204 (Tex. App. 2001) (enforcing forum selection clause in electronic agreement

with registrar; holding that registrant was not excused if he failed to read the agreement).'!
b. Ms. Martinez Will Not Be Deprived of Her Day in Court.

To invalidate a forum selection clause because a plaintiff will, for practical purposes, be
deprived of her day in court, a plaintiff must show that litigating in a distant forum will cause
more than mere economic or geographic inconvenience. Price v. Leasecomm Corp., 53 UCC
Rep. Serv.2d 61, 2004 WL 727028, at *4-5 (M.D.N.C. 2004). Rather, a party must show that
“the specified forum is so seriously inconvenient, that he would be deprived of an opportunity to
participate in the adjudication.” Mercury Coal & Coke, Inc. v. Mannesmann Pipe & Steel Corp.,
696 F.2d 315, 317 (4th Cir. 1982) (internal quotations omitted). Ms. Martinez could litigate her
claims against eNom in Washington. The clause to which she agreed does not deprive her of her
day in court. See, e.g., Price, 2004 WL 727028, at *5 (no denial of day in court; chosen
Massachusetts forum enforced although plaintiff was unemployed, had financial limitations, and

had health problems that made travel difficult).
c. The Choice of Law Clause Does Not Affect Ms. Martinez.

Ms. Martinez cannot show that the choice of law provision in the eNom Terms and
Conditions would affect the determination of her claims against eNom. If Ms. Martinez had
properly commenced her claims in Washington, as required by the forum selection clause in the
eNom Terms and Conditions, she would have been free to argue that the Washington court

should apply North Carolina law to her claims, all of which are tort claims, as shown above.

" Forum selection clauses in click-through agreements are routinely enforced. In addition to DeJohn and Barnett,
see Hughes v. McMenamon, No. Civ. A 2001 10981 RBC, 2002 WL 1051990, at *2-3 (D. Mass. May 28, 2002)
(dismissing claim based on forum selection clause in a click-through agreement); Celmins v. AOL, 748 So. 2d 1041,
1041-42 (Fla. App. Ct. 1999) (affirming dismissal, finding forum selection clause in AOL’s click-through services
agreement was reasonable and did not result in unequal bargaining power); Caspi v. Microsoft Network LLC, 732
A.2d 528, 532 (N.J. Super. Ct. App. Div. 1999) (applying Carnival Cruise Lines to click-through agreement,
enforcing forum selection clause in ISP agreement, dismissing claims); Groff v. AOL, No. PC 97-0331, 1998 WL
307001, at *5 (R.I. Super. Ct. May 27, 1998) (enforcing forum selection clause in click-through agreement and
dismissing based upon improper venue).
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