UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF NORTH CAROLINA
GREENSBORO DIVISION

ANNE MARTINEZ, individually and

on behalf of all other persons

similarly situated, Civil Action No 07-CV-188
Plaintiffs,

V.

REGISTERFLY, INC.,

UNIFIEDNAMES INC.

HOSTING SERVICES GROUP INC.
KEVIN MEDINA, in his personal capacity and
as an agent of RegisterFly, Inc. and

as an agent of Unifiednames Inc.

John Naruszewicz, in his capacity as an agent
of both Unifiednames and RegisterFly,

ENOM, and

ICANN,

BRIEF IN SUPPORT OF DEFENDANT
ICANN’S MOTION TO DISMISS
PURSUANT TO F.R.C.P. 12(B)(2) AND
12(B)(3)

Defendants.
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COMES NOW the defendant, Internet Corporation for Assigned Names and Numbers
(“ICANN”), by and through counsel, and pursuant to Federal Rule of Civil Procedure 12(b)(2)
and (b)(3) and Local Rule 7.2, hereby submits this brief in support of its Motion to Dismiss.

QUESTIONS PRESENTED

ICANN does not have the required minimum contacts with the state of North Carolina to
permit this Court to exercise personal jurisdiction over it in a constitutionally reasonable way.
Should ICANN be dismissed from Plaintiff’s complaint? Additionally, a substantial part of the
events giving rise to Plaintiff’s claims against I[CANN occurred in California, not North
Carolina, and the forum selection clause contained in the contract of which Plaintiff claims to be
a third party beneficiary requires any action against ICANN be brought in California. Is venue

proper in North Carolina?
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STATEMENT OF THE CASE

Plaintiff filed her complaint under seal on behalf of herself and others similarly situated
on March 13, 2007, and immediately sought an ex parte temporary restraining order (“TRO”).
United States Magistrate Judge Trevor Sharp ordered Plaintiff to notify ICANN of the pending
TRO. On March 20, 2007, ICANN made a special appearance for the purpose of complying
with Judge Sharp’s March 14, 2007 order, but reserved all rights to subsequently object pursuant
to F.R.C.P. 12 and specifically to challenge the Court’s jurisdiction over ICANN.

At the March 20, 2007 hearing, Plaintiff again presented her motion for TRO. On
March 21, 2007, Judge Sharp recommended the TRO be denied. On March 23, 2007, the
Honorable Judge William Osteen adopted Judge Sharp’s recommendation and denied Plaintiff’s
motion for TRO. On March 22, 2007, Plaintiff filed a Motion for Preliminary Injunction, which
is currently scheduled to be heard on April 11, 2007.

Defendant ICANN now brings its Motion to Dismiss pursuant to F.R.C.P. 12(b)(2) and
(b)(3). ICANN further believes that the Court should continue the Motion for Preliminary
Injunction because there is little doubt that the Court lacks jurisdiction over ICANN, meaning
that any preliminary injunction issued with respect to ICANN would be moot. Further, ICANN
has filed suit against RegisterFly in the United States District Court for the Central District of
California in order to protect RegisterFly’s customers, meaning that no preliminary injunction is
even necessary.

STATEMENT OF ALLEGATIONS AND FACTS

Plaintiff is a North Carolina resident who is a sole proprietor of several Internet-based
businesses. (Complaint, §8). Prior to March 1, 2007, Plaintiff registered various second level

domain names through defendant RegisterFly. RegisterFly was acting in its capacity as an
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ICANN-accredited registrar or as a reseller for defendant eNom, another ICANN-accredited
registrar. (Complaint, 930). These domain names included GoCertify.com and
SearchCertify.com. (Complaint, §34). On March 1, 2007, Plaintiff received an email from
RegisterFly informing her that her registrations for GoCertify.com and SearchCertify.com weré
due for renewal and were set to expire on March 18, 2007 if Plaintiff failed to renew the
registrations. (Complaint, §35). Although Plaintiff was unhappy with the service she had
previously received from RegisterFly, Plaintiff decided to renew the registrations for her domain
names with RegisterFly, but then transfer the registrations to another Internet registrar,
GoDaddy.com. (Complaint, 9936, 38).

Despite repeated attempts to renew her domain name registrations with RegisterFly,
Plaintiff was unable to do so. (Complaint, §37). Plaintiff was also unable to transfer her
registered domain names to a different registrar. (Complaint, 438). Plaintiff alleges that she
could not renew or transfer the names because “RegisterFly.com has her site blocked and
because ICANN has done nothing to enforce the provisions of RegisterFly.com’s Registrar
Accreditation Agreement (“RAA”) with ICANN.” (Complaint, §48).

On March 13, 2007, Plaintiff filed her putative class action complaint. (Complaint, q1).
When pleading personal jurisdiction over the various corporate defendants, Plaintiff alleged that
all of the companies - except ICANN - “conduct substantial business in the [Middle District of
North Carolina].” (Complaint, 499, 15). Plaintiff made no such allegation about ICANN,
instead alleging only that ICANN is a California based non-profit corporation with its principal
place of business in California. (Complaint, §16).

Plaintiff alleges that ICANN has breached some undefined contractual duty ‘owed’ to her

“...to enforce the rules and regulations [of the RAA] to protect the public.” (Complaint, J68).
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As a result of this alleged failure, Plaintiff contends that ICANN has: breached its contract with
her (Complaint, §9163—167); caused her “detrimental reliance” (Complaint, §]168—174);
breached its fiduciary duty (Complaint, §187—190); and become unjustly enriched at Plaintiff’s
expense. (Complaint, §]175—186). Plaintiff does not allege that she is a party to a written
contract with ICANN, nor does Plaintiff explain the terms of any alleged oral contract. Indeed,
Plaintiff does not allege that she has ever communicated with ICANN.

On March 20, 2007, ICANN filed its Notice of Special Appearancé along with the
affidavit of Mr. Doug Brent, ICANN’s Chief Operating Officer. As evidenced by Mr. Brent’s
affidavit, ICANN’s principal place of business is in Los Angeles County, California. (Brent
Affidavit I, § 2).! ICANN has no assets in North Carolina, does not actively solicit business in
North Carolina, does not sell any goods or provide any services in North Carolina, and does not
have a bank account in North Carolina. (Brent Affidavit L, §3). ICANN is not subject to taxation
in North Carolina and has not met with Plaintiff at all. Id. To date, Plaintiff has failed to present
any evidence to the Court to refute any of Mr. Brent’s testimony.

Attached to this brief is Mr. Brent’s second affidavit, in which he further explains
ICANN’s lack of contacts with North Carolina. ICANN does not have any employees, real
property, personal property, offices, or facilities in North Carolina. (Brent Affidavit II, 4).2
ICANN is not licensed to do business in North Carolina, and does not have a registered agent for
service of process purposes. (Brent Affidavit II, 94). The only activity ICANN has with any
North Carolina resident is a registrar accreditation agreement (“RAA”) with Advanced Internet

Technologies, Inc. (“AIT”), which is a company that ICANN has authorized to sell domain name

" All references to Doug Brent’s affidavits filed with this Court on March 20, 2007 are referred to as “Brent
Affidavit L] .
% All references to Doug Brent’s Affidavit filed as an Exhibit to this brief are referenced as “Brent Affidavit IL §

5
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subscriptions to consumers (similar to defendant RegisterFly’s accreditation). (Brent Affidavit

II, 95). ICANN did not solicit AIT to become a registrar; indeed, it does not solicit any persons

or entities to become registrars. Id. AIT — like any other person or entity seeking accreditation —

contacted ICANN in California. /d. ICANN and AIT entered into this agreement in 2005, and
the agreement was entered into in California. /d. The RAA between ICANN and AIT obligates

AIT to pay ICANN based on the number of Internet names that AIT registers on behalf of

consumers. Id. AIT’s payments to ICANN for ICANN’s most recent fiscal year (2005-06)

constituted approximately 0.01% of ICANN’s net revenues. /d.

The RAA upon which Plaintiff relies in asserting her claims against [CANN has a forum
selection clause.® (Brent Affidavit I, 4). Section 5.6 of the RAA mandates any dispute under
the RAA be heard solely in a court located in Los Angeles, California. Id.

I PLAINTIFF’S COMPLAINT SHOULD BE DISMISSED WHERE SHE HAS
FAILED TO PROVE THIS COURT HAS PERSONAL JURISDICTION OVER
ICANN
When a court's power to exercise personal jurisdiction over a non-resident defendant is

challenged by a motion under Federal Rule of Civil Procedure 12(b)(2), the burden is on the

Plaintiff to prove the existence of a ground for jurisdiction by a preponderance of the evidence.

In re Celotex Corp., 124 F.3d 619, 628 (4th Cir. 1997). Where the Court determines the personal

jurisdiction issue without an evidentiary hearing, the Plaintiff must make a prima facie showing

that this Court’s exercise of jurisdiction over the defendant for each of its claims is authorized by

the state’s long-arm statute, and that it comports with the due process limits of the United States

> The RAA specifically states that it does not create any obligation by ICANN to any non-party to the agreement,
including a registered name holder such as Plaintiff. (See Ex. 1 to Brent Affidavit I, § 5.10 (“No Third-Party
Beneficiaries™)). Plaintiff, in her March 22, 2007 Brief In Support Of Motion For Preliminary Injunction
acknowledges that she does not have rights to enforce this contract: “However, the contractual rights of one party
against another as between ICANN and RegisterFly do not constitute any alternative legal recourse for plaintiffs,
since a third party has no right to enforce the contract.” (Pl. Brief ISO P.1., March 22, 2007, at 6).

5
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Constitution. North Carolina Mutual Life Ins. Co. v. McKinley Fin. Services, 386 F. Supp. 2d
648 (M.D.N.C. 2005); Jordan v. Bridges, 978 F. Supp. 659, 661 (E.D.N.C. 1997).

“Federal courts exercise personal jurisdiction in the manner provided by state law.” New
Wellington Fin. Corp. v. Flagship Resort Dev. Corp, 416 F.3d 290, 294 (4th Cir. 2005). North
Carolina employs a two-step analysis. “First, jurisdiction over the action must be authorized by
N.C.G.S. §1-75.4, [North Carolina’s] long arm statute. [citation omitted]. Second, if the long-
arm statute permits consideration of the action, exercise of jurisdiction must not violate the Due
Process Clause of the Fourteenth Amendment to the U.S. Constitution.” Skinner v. Preferred
Credit, 361 N.C. 114, 119, 638 S.E.2d 203, 208 (20006).

In the instant case, Plaintiff has failed to make even a prima facie showing that the
exercise of jurisdiction is either authorized by N.C. Gen. Stat. §1-75.4, or that it complies with
the Due Process requirements of the U.S. Constitution. Certainly, Plaintiff’s complaint provides
no information to suggest that jurisdiction over ICANN is appropriate in this Court. As such,
Plaintiff’s complaint against ICANN must be dismissed for lack of personal jurisdiction.

A. No Provision of N.C. Gen. Stat. §1-75.4 Authorizes Personal Jurisdiction
Over ICANN.

In her complaint, Plaintiff does not identify any subsection of North Carolina’s long-arm
statute that would permit this Court to exercise personal jurisdiction over ICANN. As
demonstrated below, no provision of N.C. Gen. Stat. is possibly applicable.

Plaintiff acknowledges that ICANN is a California corporation with its principal place of
business in Marina Del Rey, California. (Complaint, §16). As such, N.C. Gen. Stat. §§1-
75.4(1)(a—c) are not applicable. N.C. Gen. Stat. §1-75.4(2) is not applicable, as no special
jurisdictional statute exists which would confer jurisdiction over ICANN. N.C. Gen. Stat. §1-

75.4(3) 1s not applicable, as Plaintiff does not contend ICANN performed an act in North
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Carolina that has given rise to an injury within North Carolina. Finally, Plaintiff has not alleged
that ICANN participated in any bulk electronic mail; solicited any activity within North
Carolina; or processed, serviced or manufactured any products or materials that were used in
North Carolina, rendering N.C. Gen. Stat. §1-75.4(4) inapplicable.

Plaintiff has failed to prove the existence of any contract with ICANN that might support
jurisdiction under N.C. Gen. Stat § 1-75.4(5). Plaintiff contends in her complaint that she “has
privity with... ICANN” (Complaint §164), and that she has a “contractual relationship” with
ICANN (Complaint, §181), thereby attempting to satisfy N.C. Gen. Stat. §1-75.4(5). These
“contracts” however, simply do not exist. Plaintiff did not attach a copy of any written contract
with ICANN to her complaint. Nor has Plaintiff attempted to allege the existence of any oral
contract she had with ICANN (as none exists). Further, ICANN specifically denies the existence
of any contract with Plaintiff. (Brent Affidavit II, §8). Plaintiff herself has admitted that she
purchased her Internet domain names through RegisterFly, not ICANN. (Complaint, §30).

Moreover, Plaintiff has already admitted that she does not have rights to enforce ICANN’s

contracts with its registrars. (Pl. Brief ISO P.1., March 22, 2007, at 6.) Thus, Plaintiff has failed
to make a prima facie showing that N.C. Gen. Stat. §1-75.4(5) is satisfied.

To the extent Plaintiff attempts to argue that ICANN has engaged in “substantial activity”
within North Carolina such that N.C. Gen. Stat. §1-75.4(1)(d) is satisfied,* all the evidence is to
the contrary. ICANN’s chief operating officer previously explained to this Court that: ICANN
has no assets in the state of North Carolina, does not actively solicit business anywhere,
including North Carolina, does not sell any goods or provide any services in North Carolina,

does not have a bank account in North Carolina, is not subject to taxation for any activities in

* Plaintiff has made specific allegations that RegisterFly and eNom, have “conduct[ed] substantial business in this
District” (Complaint, 499, 14). However, Plaintiff has not made any such allegation against ICANN.

7
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North Carolina, and has not met with Plaintiff or any representative in North Carolina or
otherwise. (Brent Affidavit, 3).

In addition, as evidenced by Mr. Brent’s second affidavit, ICANN has entered into only
one agreement with any North Carolina entity since ICANN’s inception in 1998, an Internet
registrar known as AIT. (Brent Affidavit II, §5). ICANN did not solicit AIT to enter in to an
agreement — which was entered into in California in 2005. AIT’s payments to ICANN represent
approximately 0.01% of ICANN’s net revenue for the most recent fiscal year (2005-06).
Clearly, this does not provide a basis to find that that ICANN has engaged in substantial activity
within the state to satisfy the requirements of N.C. Gen. Stat. §1-75.4(1)(d).

B. Plaintiff Has Failed To Prove That The Exercise of Personal Jurisdictional
Over ICANN Would Satisfy Due Process Requirements

Even if the Court believes Plaintiff has satisfied one of the long arm statute’s provisions,’
the Plaintiff must still prove that this Court’s exercise of personal jurisdiction over ICANN
comports with the Due Process requirements of the United States Constitution. Christian
Science Bd. of Dirs., 259 F.3d at 215. Personal jurisdiction may exist in two varieties, general or
specific.  Slaughter v. Life Connection of Ohio, 907 F. Supp. 929, 933 (M.D.N.C. 1995).
General jurisdiction exists where there are continuous and systematic contacts with the forum
state. Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 104 S.Ct. 1868, 80

L.Ed.2d 404 (1984). Specific jurisdiction is much more narrow, existing only where the claims

> The only theoretical link between ICANN and North Carolina is ICANN’s website, but even that is not a sufficient
jurisdictional link. ICANN maintains a website that is located at http://www.icann.org. That website is operated
from a single web server physically located in Marina del Rey, California. The website contains a wealth of
information about ICANN, about the people who work for ICANN, and about the projects that ICANN has
undertaken in connection with the Internet. The website also contains "links" to other information that is related to
ICANN's activities. But ICANN does not offer anything for sale on its website; in fact, ICANN does not sell
anything. (Brent Affidavit II, §9).

® The Due Process review must also be satisfied if this Court approves of the one-step due process analysis of
personal jurisdiction, as approved of in Christian Science Bd. of Dirs. of the First Church of Christ, Scientist v.
Nolan, 259 F.3d 209, 215 (4™ Cir. 2001).
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against the defendant arise out of the defendant’s contacts with the forum state or are related
thereto. Id. Under either variety, Due Process requirements are satisfied only if “the
maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.””
Skinner, 638 S.E.2d at 210, quoting Int’l Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct.
154, 158, 90 L.Ed. 95, 102 (1945).

“[T]raditional notions of fair play and substantial justice” are satisfied only if Plaintiff
proves ICANN had sufficient “minimum contacts” with North Carolina. Id. In order to
determine whether a party has “sufficient minimum contacts,” the Court must examine three
things: “1) the extent to which the defendant ‘purposefully availed’ himself of the privilege of
conducting activities in [North Carolina]; 2) whether the Plaintiffs’ claims arose out of those
activities directed at [North Carolina]; and 3) whether the exercise of personal jurisdiction would
be constitutionally reasonable.” ALAS Scan, Inc. v. Digital Serv. Consultants, Inc., 293 F.3d
707, 712 (4™ Cir. 2002). In the end, these “minimum contacts” must evidence that the non-
resident defendant purposefully availed itself of the privilege of conducting activities within the
forum state, such that it could reasonably be expected to be haled into court. Hanson v. Denckla,
357 U.S. 235, 253, 78 S.Ct. 1228, 1240, 2 L.Ed.2d 1283 (1958).

Plaintiff cannot demonstrate, either under a general or a specific personal jurisdictional
inquiry, that ICANN purposefully availed itself of the privilege of conducting activities in North
Carolina.

1) Plaintiff failed to prove specific personal jurisdiction

To determine whether specific personal jurisdiction exists, the Court first looks to the
defendant’s contacts with the forum state as alleged by the plaintiff in the complaint. If and only

if plaintiff’s claims arise out of the defendant’s actual contacts with North Carolina will the
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Court undertake the specific personal jurisdiction analysis. Accu-Sport Int’l, Inc. v. Swing
Dynamics, Inc., 367 F. Supp. 2d 923, 927 (M.D.N.C. 2005). Otherwise, the Court must analyze
defendant’s contacts from a general jurisdictional analysis. Id.

Here, Plaintiff has failed to identify ICANN’s contacts with the state of North Carolina in
her complaint, much less prove that her claims against I[CANN arise out of these contacts. At no
point in her complaint does Plaintiff identify any contact that ICANN has had with the state of
North Carolina. See Accu-Sport Int’l, Inc. v. Swing Dynamics, Inc., 367 F. Supp. 2d at 927
(where Plaintiff’s claims are not related to defendant’s contacts with North Carolina, specific
personal jurisdiction does not exist).

2. Plaintiff failed to satisfy the more demanding general jurisdiction criteria

Because specific jurisdiction is not applicable, Plaintiff must allege facts sufficient to
establish general jurisdiction over ICANN. “General jurisdiction arises from the defendant’s
general, more persistent, but unrelated contacts with the forum state.” /d. Such contacts must be
”continuous and systematic” — a rigorous standard. ALS Scan, Inc, 293 F.3d at 712. “Only when
the ‘continuous corporate operation within a state [is] thought so substantial and of such a nature
as to justify suit against it on causes of actions arising from dealings entirely distinct from those
activities’ may a court assert general jurisdiction over a corporate defendant.” Nichols v. G.D.
Searle & Co., 991 F.2d 1195, 1199 (4™ Cir. 1993). Broad constructions of general jurisdiction
are generally disfavored. Regent Lighting Corp v. Am. Lighting Concept, Inc., 25 F.Supp. 2d
705, 710 (M.D.N.C. 1997).

As evidenced by Mr. Brent’s affidavits, ICANN does not have any type of “continuous

corporate operation” within North Carolina to subject it to general jurisdiction. ICANN has not

10
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