UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF NORTH CAROLINA
GREENSBORO DIVISION

ANNE MARTINEZ, individually and

on behalf of all other persons

similarly situated, Civil Action No 07-CV-188
Plaintiffs,

V.

REGISTERFLY, INC.,

UNIFIEDNAMES INC.

HOSTING SERVICES GROUP INC.
KEVIN MEDINA, in his personal capacity and
as an agent of RegisterFly, Inc. and

as an agent of Unifiednames Inc.

John Naruszewicz, in his capacity as an agent
of both Unifiednames and RegisterFly,

ENOM, and

ICANN,

BRIEF IN SUPPORT OF DEFENDANT
ICANN’S MOTION TO DISMISS
PURSUANT TO F.R.C.P. 12(B)(2) AND
12(B)(3)

Defendants.
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COMES NOW the defendant, Internet Corporation for Assigned Names and Numbers
(“ICANN”), by and through counsel, and pursuant to Federal Rule of Civil Procedure 12(b)(2)
and (b)(3) and Local Rule 7.2, hereby submits this brief in support of its Motion to Dismiss.

QUESTIONS PRESENTED

ICANN does not have the required minimum contacts with the state of North Carolina to
permit this Court to exercise personal jurisdiction over it in a constitutionally reasonable way.
Should ICANN be dismissed from Plaintiff’s complaint? Additionally, a substantial part of the
events giving rise to Plaintiff’s claims against I[CANN occurred in California, not North
Carolina, and the forum selection clause contained in the contract of which Plaintiff claims to be
a third party beneficiary requires any action against ICANN be brought in California. Is venue

proper in North Carolina?
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STATEMENT OF THE CASE

Plaintiff filed her complaint under seal on behalf of herself and others similarly situated
on March 13, 2007, and immediately sought an ex parte temporary restraining order (“TRO”).
United States Magistrate Judge Trevor Sharp ordered Plaintiff to notify ICANN of the pending
TRO. On March 20, 2007, ICANN made a special appearance for the purpose of complying
with Judge Sharp’s March 14, 2007 order, but reserved all rights to subsequently object pursuant
to F.R.C.P. 12 and specifically to challenge the Court’s jurisdiction over ICANN.

At the March 20, 2007 hearing, Plaintiff again presented her motion for TRO. On
March 21, 2007, Judge Sharp recommended the TRO be denied. On March 23, 2007, the
Honorable Judge William Osteen adopted Judge Sharp’s recommendation and denied Plaintiff’s
motion for TRO. On March 22, 2007, Plaintiff filed a Motion for Preliminary Injunction, which
is currently scheduled to be heard on April 11, 2007.

Defendant ICANN now brings its Motion to Dismiss pursuant to F.R.C.P. 12(b)(2) and
(b)(3). ICANN further believes that the Court should continue the Motion for Preliminary
Injunction because there is little doubt that the Court lacks jurisdiction over ICANN, meaning
that any preliminary injunction issued with respect to ICANN would be moot. Further, ICANN
has filed suit against RegisterFly in the United States District Court for the Central District of
California in order to protect RegisterFly’s customers, meaning that no preliminary injunction is
even necessary.

STATEMENT OF ALLEGATIONS AND FACTS

Plaintiff is a North Carolina resident who is a sole proprietor of several Internet-based
businesses. (Complaint, §8). Prior to March 1, 2007, Plaintiff registered various second level

domain names through defendant RegisterFly. RegisterFly was acting in its capacity as an
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