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‘Registrar Accreditation
| Agreement

QL

TICANN

This REGISTRAR ACCREDITATION AGREEMENT (“Agreement”) Is by and between the
Internet Corporation for Assigned Names and Numbers (ICANN") , a California non-profit,
public benefit corporation, and Top Class Names, Inc., a Delaware Corporation (*Registrar”),
and shall be deemed made on September 13, 2004, at Los Angeles, Caiifornia, USA.

1 DEFINITIONS. For purposes of this Agreement, the foliowing definitions shall apply:

1.1 "Accredit” means to identify and set minimum standards for the performance of
registration functions, to recognize persons or entities meeting those standards,
and to enter into an accreditation agreement that sets forth the rules and
procedures applicable to the provision of Registrar Services.

1.2 “DNS” refers to the internet domain-name system.
1.3 The “Effective Date” is September 13 2004.
1.4  The “Expiration Date” is September 12 2009.

1.5  “ICANN" refers to the Internet Corporation for Assigned Names and Numbers, a
party to this Agreement.

1.6 “Personal Data" refers to data about any identified or identifiable natural person.

1.7 "Registered Name" refers to a domain name within the domain of a TLD that is
the subject of an appendix to this Agreement, whether consisting of two or more
(e.g., john.smith.name) levels, about which a TLD Registry Operator (or an
affiliate engaged in providing Registry Services) maintains data in a Registry
Database, arranges for such maintenance, or derives revenue from such
maintenance. A name in a Registry Database may be a Registered Name even
though it does not appear in a zone file (e.g., a registered but inactive name).

1.8  “Registered Name Holder” means the holder of a Registered Name.

1.9 The word “Registrar,” when appearing with an initial capital letter, refers to
Top Class Names, inc., a party to this Agreement.

1.10 The word “registrar,” when appearing without an initial capital letter, refers to a
person or entity that contracts with Registered Name Holders and with a Registry
Operator and collects registration data about the Registered Name Holders and
submits registration information for entry in the Registry Database.

1.11 “Registrar Services” means services provided by a registrar in connection with a
TLD as to which it has an agreement with the TLD's Registry Operator, and
includes contracting with Registered Name Holders, collecting registration data
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1.12

1.13

1.14

1.15

1.16

1.17

1.18
1.19

about the Registered Name Holders, and submitting registration information for
entry in the Registry Database.

“Registry Data” means all Registry Database data maintained in electronic form,
and shall include TLD Zone-File Data, all data used to provide Registry Services
and submitted by registrars in electronic form, and all other data used to provide
Registry Services concerning particular domain name registrations or
nameservers maintained in electronic form in a Registry Database.

“Registry Database” means a database comprised of data about one or more
DNS domain names within the domain of a registry that is used to generate
either DNS resource records thaf are published authoritatively or responses to
domain-name availability lookup requests or Whois queries, for some or all of
those names.

A “Registry Operator” is the person or entity then responsible, in accordance with
an agreement between ICANN (or its assignee) and that person or entity (those
persons or entities) or, if that agreement is terminated or expires, in accordance
with an agreement between the US Government and that person or entity (those
persons or entities), for providing Registry Services for a specific TLD.

“Registry Services," with respect to a particular TLD, shall have the meaning
defined in the agreement between ICANN and the Registry Operator for that
TLD.

A Registered Name is “sponsored” by the registrar that placed the record
associated with that registration into the registry. Sponsorship of a registration
may be changed at the express direction of the Registered Name Holder or, in
the event a registrar loses accreditation, in accordance with then-current ICANN
specifications and policies.

“Term of this Agreement” begins on the Effective Date and continues to the
earlier of (a) the Expiration Date, or (b) termination of this Agreement.

A “TLD" is a top-level domain of the DNS.

“TLD Zone-File Data” means all data contained in a DNS zone file for the
registry, or for any subdomain for which Registry Services are provided and that
contains Registered Names, as provided to nameservers on the Internet,

2 [CANN OBLIGATIONS.

241

2.2

Accreditation. During the Term of this Agreement, Registrar is hereby accredited
by ICANN to act as a registrar (including to insert and renew reqgistration of
Registered Names in the Registry Database) for the TLD(s) that are the subject
of appendices to this Agreement according to Subsection 5.5.

Registrar Use of ICANN Name and Website. ICANN hereby grants to Registrar

a non-exclusive, worldwide, royaity-free license during the Term of this
Agreement (a) to state that it is accredited by ICANN as a registrar for each TLD
that is the subject of an appendix to this Agreement and (b) to link to pages and
documents within the ICANN web site. No other use of ICANN’s name or
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website is licensed hereby. This license may not be assigned or sublicensed by
Registrar.

23  General Obligations of ICANN. With respect to all matters that impact the rights,
obiigations, or role of Registrar, ICANN shall during the Term of this Agreement;

2.3.1 exercise its responsibilities in an open and transparent manner;

2.3.2 not unreasonably restrain competition and, to the extent feasible,
promote and encourage robust competition;

233 not apply standards, policies, procedures or practices arbitrarily,
unjustifiably, or inequitably and not single out Registrar for disparate
treatment unless justified by substantial and reasonable cause; and

234 ensure, through its reconsideration and independent review policies,
adequate appeal procedures for Registrar, {0 the extent it is adversely
affected by ICANN standards, policies, procedures or practices.

3 REGISTRAR OBLIGATIONS.

3.1 Obligations to Provide Reqistrar Services. During the Termi of this Agreement,
Registrar agrees that it wilt operate as a registrar for each TLD for which it is

accredited by ICANN in accordance with this Agreement.

3.2  Submission of Registered Name Holder Data to Registry. During the Term of this

Agreement:

3.21 As part of its registration of Registered Narnes in a TLD as to which it
' is accredited, Registrar shall submit to, or shall place in the Registry
Database operated by, the Registry Operator for the TLD the following
data elements: '

3.2.1.1 The name of the Registered Name being registered,

3.21.2  The IP addresses of the primary nameserver and
secondary nameserver(s) for the Registered Name;

3.21.3  The corresponding names of those nameservers;

3214 Unless auto}natically generated by the registry system, the
identity of the Registrar;

3215 Unless automatically generated by the registry system, the
expiration date of the registration; and

3.21.6  Any other data the Registry Operator requires be
submitted to it.

The appendix to this Agreement for a particular TLD may state
substitute language for Subsections 3.2.1.1 through 3.2.1.6 as
applicable to that TLD; in that event the substitute language shall
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replace and supersede Subsections 3.2.1.1 through 3.2.1.6 stated
above for all purposes under this Agreement but only with respect to
that particular TLD. ’

3.22 Within five (5) business days after receiving any updates from the
Registered Name Holder to the data elements listed in
Subsections 3.2.1.2, 3.1.2.3, and 3.2.1.6 for any Registered Name
Registrar sponsors, Registrar shall submit the updated data elements
to, or shall place those elements in the Registry Database operated by
the Registry Operator,

3.23 tn order to allow reconstitution of the Registry Database in the event of
an otherwise unrecoverable technical failure or a change in the
designated Registry Operator, within ten days of any such request by
ICANN, Registrar shall submit an electronic database containing the
data elements listed in Subsections 3.2.1.1 through 3.2.1.6 for all
active records in the registry sponsored by Registrar, in a format
specified by ICANN, to the Registry Operator for the appropriate TLD.

3.3 Public Access to Data on Registered Names. During the Term of this Agreement;

3.3.1 At its expense, Registrar shall provide an interactive web page and a
port 43 Whois service providing free public query-based access to up-
to-date (i.e., updated at least daily) data conceming all active
Registered Names sponsored by Registrar for each TLD for which it is
accredited. The data accessible shall consist of elements that are
designated from time to time according to an ICANN adopted
specification or policy. Until ICANN otherwise specifies by means of
an ICANN adopted specification or policy, this data shall consist of the
following elements as contained in Registrar's database:

3.3.1.1 The name of the Registered Name;

3312 The names of the primary nameserver and secondary
nameserver(s} for the Registered Nams;

3.3.1.3  The identity of Registrar (which may be provided through
Registrar's website);

3.314 The original creation date of the registration;
3.3.15 The expiration date of the registration;

3.3.1.6  The name and poéta! address of the Registered Name
Holder;

3.3.1.7  The name, postal address, e-mail address, voice
telephone number, and (where avallable) fax number of
the technical contact for the Registered Name,; and
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3.3.1.8  The name, postal address, e-mail address, voice
telephone number, and (where available) fax number of
the administrative contact for the Registered Name.

The appendix to this Agreement for a particular TLD may state
substitute language for Subsections 3.3.1.1 through 3.3.1.8 as
applicable to that TLD; in that event the substitute language shali
replace and supersede Subsections 3.3.1.1 through 3.3.1.8 stated
above for all purposes under this Agreement but only with respect to
that particular TLD.

3.3.2 Upon receiving any updates to the data elements listed in
Subsections 3.3.1.2, 3.3.1.3, and 3.3.1.5 through 3.3.1.8 from the
Registered Name Holder, Registrar shall promptly update its database
used to provide the public access described In Subsection 3.3.1.

3.3.3 Registrar may subcontract its obligation to provide the public access
described in Subsection 3.3.1 and the updating described in
Subsection 3.3.2, provided that Registrar shall remain fully
responsible for the proper provision of the access and updating.

3.34 Registrar shall abide by any ICANN specification or policy established
as a Consensus Policy according to Section 4 that requires registrars
to cooperatively implement a distributed capability that provides query-
based Whois search functionality across all registrars. If the Whois
service implemented by registrars does not in a reasonable time
provide reasonably robust, reliable, and convenient access fo
accurate and up-to-date data, the Registrar shall abide by any ICANN
specification or policy established as a Consensus Policy according to
Section 4 requiring Registrar, if reasonably determined by ICANN to
be necessary (considering such possibilities as remedial action by
specific registrars), to supply data from Registrar's database to
facilitate the development of a centralized Whois database for the
purpose of providing comprehensive Registrar Whois search
capability.

335 in providing query-based public access to registration data as required
by Subsections 3.3.1 and 3.3.4, Registrar shall not impose terms and
conditions on use of the data provided, except as permitted by policy
established by ICANN. Unless and until ICANN establishes a different
policy according to Section 4, Registrar shall permit use of data it
provides in response to queries for any lawful purposes except to; (a)
allow, enable, or otherwise support the transmission by e-mail,
telephone, or facsimile of mass, unsolicited, commercial advertising or
solicitations to entities other than the data recipient's own existing
customers; or (b} enable high volume, automated, electronic
processes that send queries or data to the systems of any Registry
Operator or ICANN-Accredited registrar, except as reasonably
necessary to register domain names or modify existing registrations.

-5-

ATTACHMENT | 20

Case 1:07-cv-00188-LIA-PTS Document 27-3 Filed 04/06/2007 Paae 5 of 21




3.36 In addition, Registrar shall provide third-party bulk access to the data
subject to public access under Subsection 3.3.1 under the following
terms and conditions:

3361

3362

3.36.3

3364

3.3.8.5

3.3.6.6

Registrar shall make a complete electronic copy of the
data available at least one time per week for download by
third parties who have entered into a bulk access
agreement with Registrar.

Registrar may charge an annual fee, not to exceed
US$10,000, for such bulk access to the data.

Registrar’s access agreement shall require the third party
to agree not to use the data to allow, enable, or otherwise
support the transmission by e-mail, telephone, or facsimile
of mass, unsoficited, commercial advertising or
solicitations to entities other than such third party's own
exlsting customers,

Registrar's access agreement shall require the third party
to agree not to use the data to enable high-volume,
automated, electronic processes that send queries or data
to the systems of any Registry Operator or ICANN-
Accredited registrar, except as reasonably necessary {o
register domain names or modify existing registrations.

Registrar's access agreement may require the third patty
to agree not to sell or redistribute the data except insofar
as it has been incorporated by the third party into a value-
added product or service that does not permit the
extraction of a substantial portion of the bulk data from the
value-added product or service for use by other parties.

Registrar may enable Registered Name Holders who are
individuals to elect not to have Personal Data concerning
their registrations available for bulk access for marketing
purposes based on Registrar's “Opt-Out” policy, and it
Registrar has such a policy, Registrar shall require the
third party to abide by the terms of that Opt-Out policy;
provided, however, that Registrar may not use such data
subject to opt-out for marketing purposes in its own value-
added product or service.

3.3.7 Registrar’s obligations under Subsection 3.3.6 shall remain in effect
untii the earlier of (a) replacement of this policy with a different ICANN
policy, established according to Section 4, governing bulk access to
the data subject to pubtic access under Subsection 3.3.1 ,or(b)
demonstration, to the satisfaction of the United States Department of
Commerce, that no individual or entity is able to exercise market
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34

3.38

-
.

power with respect to registrations or with respect to registration data
used for development of value-added products and services by third
parties.

To comply with applicable statutes and regulations and for other
reasons, ICANN may from time to time adopt policies and
specifications establishing limits (a) on the Personal Data concerning
Registered Names that Registrar may make available fo the public
through a public-access service described in this Subsection 3.3 and
(b) on the manner in which Registrar may make such data available.
In the event ICANN adopts any such policy, Registrar shali abide by it.

Retention of Registered Name Holder and Registration Data.

34.1

3.4.2

343

During the Term of this Agreement, Registrar shall maintain its own
electronic database, as updated from time to time, containing data for
each active Registered Name sponsored by it within each TLD for
which it is accredited. The data for each such registration shall include
the elements listed in Subsections 3.3.1.1 through 3.3.1.8; the name
and (where available) postai address, e-mail address, voice telephone
number, and fax number of the billing contact; and any other Registry
Data that Registrar has submitted to the Registry Operator or placed
in the Registry Database under Subsection 3.2.

During the Term of this Agreement and for three years thereafter,
Registrar (itself or by its agent(s)} shall maintain the following records
relating to its dealings with the Registry Operator(s) and Registered
Name Holders:

3421 In electronic form, the submission date and time, and the
content, of all registration data (including updates)
submitted in electronic form to the Registry Operator(s);

3422 in electronic, paper, ar microfilm form, all written
communications constituting registration applications,
confirmations, modifications, or terminations and related
correspondence with Registered Name Holders, including
registration contracts; and

3.423 in electronic form, records of the accounts of ali
Registered Name Holders with Registrar, including dates
and amounts of all payments and refunds.

During the Term of this Agreement and for three years thereafter,
Registrar shall make these records availabie for inspection and
copying by ICANN upon reasonable notice. ICANN shall not disclose
the content of such records except as expressly permitted by an
ICANN specification or policy.
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3.5 Rights in Data. Registrar disclaims all rights to exclusive ownership or use of the
data elements listed in Subsections 3.2.1.1 through 3.2.1.3 for all Registered
Names submitted by Registrar to the Registry Database for, or sponsored by
Registrar in, each TLD for which it is accredited. Registrar does not disclaim
rights in the data elements listed in Subsections 3.2.1.4 through 3.2.1.6 and
Subsections 3.3.1.3 through 3.3.1.8 concemning active Registered Names
sponsored by it in each TLD for which it is accredited, and agrees to grant non-
exclusive, irrevocable, royalty-free licenses to make use of and disclose the data
elements listed in Subsections 3.2.1.4 through 3.2.1.6 and 3.3.1.3 through
3.3.1.8 for the purpose of providing a service or services (such as a Whois
service under Subsection 3.3.4) providing interactive, query-based public access.
Upon a change in sponsorship from Registrar of any Registered Name in a TLD
for which it is accredited, Registrar acknowledges that the registrar gaining
sponsorship shall have the rights of an owner to the data elements listed in
Subsections 3.2.1.4 through 3.2.1.6 and 3.3.1.3 through 3.3.1.8 concemning that
Registered Name, with Registrar also retaining the rights of an owner in that
data. Nothing in this Subsection prohibits Registrar from (1) restricting bulk public
access to data elements in a manner consistent with this Agreement and any
ICANN specifications or policies or (2) transferring rights it claims in data
elements subject to the provisions of this Subsection.

3.6 Data Escrow. During the Term of this Agreement, on a schedule, under the
terms, and in the format specified by ICANN, Registrar shall submit an electronic
copy of the database described in Subsection 3.4.1 fo ICANN or, at Registrar's

- election and at its expense, to a reputable escrow agent mutually approved by
Registrar and ICANN, such approval also not to be unreasonably withheld by
either party. The data shalil be held under an agreement among Registrar,
ICANN, and the escrow agent (if any) providing that (1) the data shali be
received and held in escrow, with no use other than verification that the
deposited data is complete, consistent, and in proper format, until released to
ICANN; (2) the data shall be released from escrow upon expiration without
renewal or termination of this Agreement; and (3) ICANN's rights under the
escrow agreement shall be assigned with any assignment of this Agreement. The
escrow shall provide that in the event the escrow is released under this
Subsection, ICANN (or its assignee) shall have a non-exclusive, irrevocable,
royalty-free license to exercise {only for transitional purposes) or have exercised
all rights necessary to provide Registrar Services. '

3.7 Business Dealings, Including with Registered Name Holders.

3.7.1 In the evenf ICANN adopts a specification or policy, supported by a
consensus of ICANN-Accredited registrars, establishing or approving
a Code of Conduct for ICANN-Accredited registrars, Registrar shall

ablde by that Code.

3.7.2 Registrar shall abide by applicable laws and govemmental
regulations.

3.7.3 Registrar shall not represent to any actual or potential Registered
Name Holder that Registrar enjoys access to a registry for which
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