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United States District Court,
E.D. North Carolina.
Morton KOTLER, et al., Plaintiffs,
v.
PACIFIC ASIAN ENTERPRISES, Inc.,
Defendant.
No. 4:02-CV-110-H(3), Civ.

Sept. 3, 2002.
ORDER
HOWARD, J.

*1 This matter is before the court on defendant's
Rule 12(b)(3) motion to dismiss for improper venue
under 28 U.S.C. § 1406(a). The plaintiffs have
failed to file a reply. This matter is ripe for
adjudication.

STATEMENT OF THE CASE

Plaintiffs, Morton Kotler and Gwen Kotler
("Kotler'), commenced this action on June 5,
2002, in the Superior Court of Beaufort County,
North Carolina. Plaintiffs' complaint asserts the
following claims: negligence, breach of contract,
breach of implied warranty, and breach of express
warranty. On July 1, 2002, defendant Pacific Asian
Enterprise, Inc. ("PAE") removed this case to the
United States District Court for the Eastern District
of North Carolina based on diversity jurisdiction.

On July 8, 2002, defendant filed a motion to
dismiss for improper venue pursuant to Rule
12(b)(3) of the Federal Rules of Civil Procedure.
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STATEMENT OF THE FACTS

This action stems from plaintiffs' purchase of a
$299,000 custom-built yacht from defendant,
Pacific Asian Enterprise, ("PAE"). PAE is a
California corporation with its principal place of
business in California. Plaintiffs, Morton Kotler
and Gwen Kotler, called PAE and spoke with the
vice president of PAE conceming the purchase. At
this time, plaintiffs were residing in Massachusetts.
After extensive telephone, facsimile and email
communication, a purchase agreement was executed
for the sale of a Nordhavn 35 yacht on November
23, 1999, which a PAE officer signed and mailed to
plaintiffs in Massachusetts. Plaintiffs executed the
agreement on December 2, 1999, and mailed it back
to PAE. Shortly thereafter, plaintiffs moved to
Beaufort County, North Carolina, and commenced
this action.

Defendant bases its motion to dismiss this case on

the forum selection clause contained in the parties'

purchase agreement. The agreement states:
In the event a dispute arises between the parties
concerning the Purchase Agreement, prevailing
party shall be entitled to receive attorney's fees
incurred by it in connection therewith.
Jurisdiction for any legal action taken shall be in
the county of Orange in the state of California.

COURT'S DISCUSSION
1. Forum Selection Clause

The disposition of the defendant's motion to
dismiss is based upon the validity of the forum
selection clause contained in Paragraph 9 of the
purchase agreement, which contains the following
language, "Jurisdiction for any legal action taken
shall be in the county of Orange in the state of
California." (Purchase Agreement § 9).

As a procedural matter, the validity of the forum
selection clause is determined under federal law. See
Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 32
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(1988); see also Cable-La, Inc. v. Williams
Communications, Inc., 104 F.Supp.2d 569, 575
(W.D.N.C.1999). There is a presumption in federal
courts that forum selection clauses are enforceable.
M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1,
10 (1972). The party challenging the forum
selection clause bears the heavy burden of proving
that the clause is enforceable. Id at 17. However,
the presumption of enforceability may be overcome
by a clear showing that the clause is "unreasonable
under the circumstances." Jd at 10 (internal
quotations omitted).

*2 A forum selection clause may be deemed
unenforceable if: (1) it was formed by overreaching
or fraud; (2) the effect of enforcement is to deny the
opposing party his day in court or a substantive
remedy; or, (3) enforcement would contravene a
strong public policy of the forum state. See
Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585,
595 (1991); see also Rice v. BellSouth Advertising
& Publishing Corp., No. 1:02¢cv119, 2002 U.S.
Dist. LEXIS 13129, at *6 (W.D.N.C.2002).

In the case at bar, plaintiffs have put forth no
evidence that the contract at issue was formed
through overreaching or fraud. Plaintiffs may argue
that California is an inconvenient forum,
implicating the second basis for finding
unenforceabilty. However, the Supreme Court has
been clear that factors such as inconvenience and
expense, which were foreseeable at the time of
contracting, do not overcome the presumption in
favor of enforcing a forum selection clause. See
Bremen, 407 U.S. at 17-18.

Finally, plaintiffs may argue that enforcing the
clause would contravene North Carolina's strong
public policy against enforcing forum selection
clauses. See N.C. Gen.Stat. § 22B-3 (1996).
However, North Carolina's prohibition only applies
to contracts "entered into in North Carolina." 7d
The parties entered into this contract either in
California or Massachusetts; therefore, this statute
is inapplicable. See Key Motorsports, Inc. v.
Speedvision Network, L.L.C., 40 F.Supp.2d 344,
349 (M.D.N.C.1999). Therefore, the forums
selection clause contained in the purchase
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agreement is valid and enforceable.
II. Motion to Dismiss for Improper Venue

Having established that the forum selection clause
is enforceable, the court turns to the question of the
appropriateness of the enforcement measures
defendant seeks to use to effectuate the parties'
private agreement.

Defendant's 12(b)(3) motion to dismiss alleges that
venue is improper and that this case should be
dismissed pursuant to 28 U.S.C. § 1406 which
states that a
district court of a district in which is filed a case
laying venue in the wrong division or district
shall dismiss, or if it be in the interest of justice,
transfer such case to any district or division in
which it could have been brought.
1d. When venue is challenged based on improper
venue, plaintiff bears the burden of proving that
venue is proper. Bartholomew v. Virginia
Chiropractors Assoc, 612 F2d 812, 816 (4t
Cir.1979). However, in determining whether venue
is appropriate, the court resolves all reasonable
inferences in plaintiff's favor.

Pursuant to the general venue statutes contained in
28 U.S.C. § 1391, it is important to note, that this
action was not "brought" in the district court, but
was removed from state to federal court pursuant to
28 U.S.C. § 1441(a). The removal statute provides:
any civil action brought in a State court of which
the district courts of the United States have
original jurisdiction, may be removed by the
defendant or the defendants, to the district court
of the United States for the district and division
embracing the place where such action is
pending.
*3 Id Unlike complaints originally filed in federal
courts, the determination of venue in a removal
action is governed solely by § 1441(a). Polizzi v.
Cowles Magazines, Inc., 345 U.S. 663, 665 (1953).

Turning to whether venue in this case is
appropriate pursuant to § 1441(a), in the absence of
the forum selection clause, federal removal venue
would only be appropriate in the Eastern District of
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North Carolina, the federal district "embracing" the
Beaufort County court where plaintiffs originally
filed this action. However, resolution of the
defendant's 12(b)(3) motion requires the court to
determine whether a forum selection clause can
render an otherwise statutorily proper venue
"improper" pursuant to 28 U.S.C. § 1404.

While the Fourth Circuit has not addressed this
issue, the court finds persuasive the opinions of
several other district courts within this circuit
concluding that dismissal for improper venue under
28 U.S.C. § 1406 is not the appropriate vehicle for
enforcing a forum selection clause. Mead v. Future
Medicine Publ'g, Inc., No. 1:98-CV-554, 1999 WL
1939356 (M.D.N.C. Feb. 22, 1999); P.M. Enfers. v.
Color Works, Inc, 946 F.Supp. 435, 439
(8.D.W.Va.1996); Southern Distrib. Co. v. E. & J.
Gallo  Winery, 718 F.Supp. 1264, 1267
(W.D.N.C.1989); see also Stewart Org. v. Ricoh
Corp., 487 U.S. 22, 28 n. 8 (1988) (suggesting that
venue is proper under § 1406(a) if statutory venue
requirements are met). The federal venue and
removal statutes contain clear criteria for
establishing venue in federal courts. Neither the
venue statutes nor § 1406(a) permits private parties
to modify the congressionally dictated requirements
for venue through private agreements.

Most recently, the United States Court of Appeals
for the Sixth Circuit concluded that "a
forum-selection clause should be enforced [as] a
matter of contract, not an issue of proper venue,"
and that if "venue is proper under the statute, a
motion to transfer for improper venue will not lie."
Kerobo v. Southwestern Clean Fuels, Corp., 285
F.3d 531, 535-36 (6™ Cir.2002). The court agrees
and holds that parties' private agreements in forum
selection clauses cannot modify the congressionally
dictated rules for determining venue, and therefore,
dismissal of this case for improper venue is not
appropriate.

II. Motion to Transfer
Having found that dismissal of this case is

inappropriate, the court turns to the question of
whether it may, sua sponte, raise a motion to
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transfer this matter to a district court in or near
Orange County, California. Orange County is part
of the Central District of California. See 28 U.S.C. §
84(c). After a review of the current case law, the
court may, in its discretion, decide to transfer this
case pursuant to 28 U.S.C. § 1404(a). See Feller v.
Brock, 802 F.2d 722, 729 (4™ Cir.1986); see also
Dove Air, Inc., v. Bennett, No. 1:02cv96, 2002 U.S.
Dist. LEXIS 14953, at *11 (W.D.N.C.2002).
Normally, the parties are afforded the opportunity
to be heard on this issue. See 15 C. Wright, A.
Miller, E. Cooper, Federal Practice and Procedure §
3844 at 329-30 (1986). However, given the fact that
the defendants are asking this court to enforce a
forum selection clause, a hearing on this issue
would be duplicative of the issues already briefed.

*4 Title 28 U.S.C. § 1404(a) states that "for the
convenience of the parties and witnesses, in the
interests of justice, a district court may transfer any
civil action to any other district or division where it
might have been brought." /d. The burden is on the
movant to establish that the suggested forum is
more convenient. See Verosol B.V. v. Hunter
Douglas, Inc., 806 F.Supp. 582, 592 (E.D.Va.1992)
. Resolution of a motion to transfer a case under §
1404(a) is committed to the sound discretion of the
court. Stewart, 487 U.S. at 29.

In considering a motion to transfer, factors the
court considers include, but are not limited to: 1)
plaintiff's initial choice of forum; 2) the residence of
the parties; 3) the relative ease of access of proof;
4) the availability of compulsory process for
attendance of witnesses and the costs of obtaining
attendance of willing witnesses; 5) the possibility of
a jury view; 6) the enforceability of a judgment, if
obtained; 7) the relative advantages and obstacles to
a fair trial; 8) other practical problems that make a
trial easy, expeditious, and inexpensive; 9) the
administrative difficulties of court congestion; 10)
the interest in having localized controversies settled
at home; 11) the appropriateness in having a trial of
a diversity case in a forum that is at home with the
state law that must govern the action; and 12) the
avoidance of unnecessary problems with conflict of
laws. See Gulf Oil Corp. v. Gilbert, 330 U.S. 501,
508-09 (1947); Hardee's Food Sys. v. Rosenblatt,
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44 F.Supp.2d 767, 769 (E.D.N .C.1998). While
Congress has decided that no single factor is
dispositive in determining whether to transfer a case
under § 1404, the presence of a valid forum
selection clause is "a significant factor that figures
centrally in" a court's decision to transfer. Stewart
Org., 487 U.S. at 29; Brock v. Entre Computer
Ctrs., 933 F.2d 1253, 1258 (4™ Cir.1991) (citations
omitted).

Having reviewed and applied the above factors to
this case, the court concludes that transfer is
appropriate. As determined above, the parties have
executed a valid forum selection clause. The forum
selection clause entered into by both parties shows
that plaintiff's initial choice of forum was
California. By signing the agreement, plaintiff
voluntarily agreed that California, the place where
he purchased the motor coach, was the appropriate
forum for litigating this dispute, and this agreement
supports a transfer of this case.

Furthermore, even though plaintiffs are currently
North Carolina residents, the contract was executed
in either California or Massachusetts. California has
the most significant ties to this particular action.
After careful review of all the relevant factors, the
court finds that this action should be transferred to
California under 28 U.S.C. § 1404(a).

CONCLUSION
For the foregoing reasons, the court DENIES
defendant's motion to dismiss, but rather orders this
case TRANSFERRED. The clerk is directed to
TRANSFER this case to the United States District
Court for the Central District of California which
embraces Orange County.

ORDER
WEBB, Magistrate J.

*5 This Cause comes before the Court upon the
Defendant's motion to stay entry of a discovery
Scheduling Order [DE-5] pending the resolution of
Defendant's' Motion to Dismiss for Improper Venue
[DE's-2 & 3]. [FN1]
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FNI1. The motion is entitled "Defendant's
Proposed Discovery Plan." In its proposed
discovery plan, Defendant requests that
discovery be stayed until the resolution of
its pending motion to dismiss for improper
venue.

Having considered the motion and the pertinent
parts of the record and being otherwise fully
advised in the premises, it is

ORDERED AND ADJUDGED that the defendants'
motion is GRANTED. In the event the pending
motion to dismiss is denied, the parties are directed
to submit a proposed Discovery Plan within twenty
(20) days of the entry of such an order.

Not Reported in F.Supp.2d, 2002 WL 31387299
(ED.N.C)

Motions, Pleadings and Filings (Back to top)
* 4:02¢cv00110 (Docket) (Jul. 01, 2002)

END OF DOCUMENT
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United States District Court,
D. South Dakota,
Southern Division.

KENNEBEC TELEPHONE COMPANY, INC.;
and Santel Communications Cooperative, Inc.,
Plaintiffs,

v.

SPRINT COMMUNICATIONS COMPANY
LIMITED PARTNERSHIP, Defendant and Third
Party
Plaintiff,

V.

Express Communications, Inc., Third Party
Defendant and Third Party Plaintiff,

V.

Onvoy, Inc.; and Trans National Communication
International, Inc., Third Party
Defendant.

No. CIV 06-4144.

March 5, 2007.

Background: Local telephone companies brought
action against underlying carrier, alleging that
carrier was liable to them for originating and
terminating telephone access fees. Carrier filed
third-party complaint against another
telecommunications provider, alleging that provider
owed access fees to plaintiffs and seeking indemnity
from provider if carrier was held liable for
plaintiffs' access fees. Provider then filed a
third-party complaint for

indemnification against two other entities, and those
entities filed motions to dismiss the third-party
complaints.

Holding: The District Court, Piersol, J., held that
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confractual forum selectien clauses in parties'
agreements were valid and enforceable.
Motions granted.

[1] Contracts €=127(4)

95k127(4) Most Cited Cases

Contractual forum selection clause which selected
Minnesota as proper venue in which to resolve
disputes arising out of the contract was valid and
enforceable, although it would be inconvenient for
defendant to defend the action and separately
pursue a claim against third-party defendants in
Minnesota, where there was no showing that it was
unjust, unreasonable, or invalid.

[2] Contracts €127(4)

95k127(4) Most Cited Cases

A strong presumption of enforceability attaches to a
contractual forum selection agreement.

[3] Contracts €~127(4)

95k127(4) Most Cited Cases

Contractual forum selection clauses are prima facie
valid and are enforced unless they are unjust or
unreasonable or invalid for reasons such as fraud or
overreaching; they are enforceable unless they
would actually deprive the opposing party of his fair
day in court.

[4] Contracts €=127(4)

95k127(4) Most Cited Cases

Under Massachusetts law, contractual forum
selection clause which selected Maryland as proper
venue in which to resolve disputes arising out of the
contract was valid and enforceable, where there was
no showing that it was unjust, unreasonable, or
invalid.

[5] Contracts €206

95k206 Most Cited Cases

Under Massachusetts law, if a litigant is a party to
or a third-party beneficiary of a contract containing
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a valid forum selection clause and the litigant's
claims are based on that contract, the litigant would
be bound by the forum selection clause.

Meredith A. Moore, Cutler & Donahoe, LLP, Ryan
J. Taylor, Cutler & Donahoe, LLP, Sioux Falls, SD,
for Plaintiffs.

Dana Van Beek Palmer Davenport, Evans, Hurwitz
& Smith, Cheryle Wiedmeier Gering, Davenport,
Evans, Hurwitz & Smith, Sioux Falls, SD, for
ThirdParty Plaintiff.

Darla Pollman Rogers, Margo D. Northrup, Riter,
Rogers, Wattier & Brown, LLP, Pierre, SD, for
ThirdParty Defendant/ThirdParty Plaintiff.

Eric J. Nystrom, Mark H. Zitzewitz, Lindquist and
Vennum PLLP, Minneapolis, MN, John Patrick
Mullen, Michael A. Hauck, Bangs, McCullen,
Butler, Foye & Simmons, John A. Schlimgen,
Stuart, Gerry & Schlimgen, Sioux Falls, SD, Peter
B. Krupp, Thomas E. Lent, Lurie & Krupp, LLP,
Boston, MA, for ThirdParty Defendant.

MEMORANDUM OPINION AND ORDER
PIERSOL, District Judge.

*1 Pending before the Court are Third Party
Defendant Onvoy, Inc.'s ("Onvoy") Motion to
Dismiss Third Party Plaintiff =~ Express
Communications, Inc.'s Third Party Complaint, for
Attorneys' Fees and Costs, or Alternatively, to
Transfer Venue, Doc. 28, and Third Party
Defendant  Trans  National = Communication
International, Inc.'s ("Trans National™) Motion to
Dismiss the Third Party Complaint of Express
Communications, Inc., Doc. 36. The motions have
been briefed by Onvoy, Trans National and Third
Party Plaintiff Express Communications, Inc.
("Express"). For the reasons set forth below, the
motions will be granted on the basis that the forum
selection clauses in the contracts at issue in the
Third Party Complaint are valid and enforceable
against Express.

BACKGROUND
Plaintiffs, Kennebec Telephone Company, Inc.
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and Santel Communications Cooperative, Inc., are
local telephone companies, who brought this action
against Sprint Communications Company Limited
Partnership ("Sprint"), claiming that Sprint is
liable to them for originating and terminating
telephone access fees (referred to herein as "access
fees"). Sprint then filed a Third Party Complaint
against Express, claiming Express owes the access
fees to Plaintiffs and seeking indemnity from
Express if Sprint is held liable for Plaintiffs' access
fees. Express then filed a Third Party Complaint
against Onvoy and Trans National. It is this Third
Party Complaint that is the subject of the pending
motions to dismiss.

Express claims in its third-party claim against
Onvoy that Onvoy should be required to indemnify
Express if it is held liable for Plaintiffs' access fees.
The causes of action asserted against Onvoy are for
breach of contract, negligent misrepresentation and
breach of the covenant of good faith and fair
dealing. The breach of contract claim is based upon
a contract between Express and Onvoy, in which
Express claims Onvoy ‘"warranted that the
underlying carrier would pay all access charges
levied by the Plaintiffs." (Third Party Complaint,
Doc. 20, § 11.) Express claims Onvoy breached
the contract "by not making proper arrangements
that would ensure that Onvoy's underlying carrier
would pay the access charges." (Third Party
Complaint, Doc. 20, § 11.) The underlying carrier
referred to in the Third Party Complaint is Sprint.
The negligent misrepresentation claim is that
"Onvoy represented to Express that the underlying
carrier would pay the access charges." (Id at §
14.) Express further claims it relied upon this
misrepresentation, that it was injured because the
representation was erroneous and Sprint has refused
to pay the access charges, and that Express had the
right to rely on Onvoy for this representation. The
third claim against Onvoy is that under the contract
between the parties, Onvoy owes a duty to Express
to provide accurate and reliable information
concerning who would pay the access fees and that
Onvoy had an obligation to proceed in a manner
consistent with good faith and fair dealing.

*2 In its third-party claim against Trans National,
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