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United States District Court,
E.D. North Carolina.
Morton KOTLER, et al., Plaintiffs,
v.
PACIFIC ASIAN ENTERPRISES, Inc.,
Defendant.
No. 4:02-CV-110-H(3), Civ.

Sept. 3, 2002.
ORDER
HOWARD, J.

*1 This matter is before the court on defendant's
Rule 12(b)(3) motion to dismiss for improper venue
under 28 U.S.C. § 1406(a). The plaintiffs have
failed to file a reply. This matter is ripe for
adjudication.

STATEMENT OF THE CASE

Plaintiffs, Morton Kotler and Gwen Kotler
("Kotler'), commenced this action on June 5,
2002, in the Superior Court of Beaufort County,
North Carolina. Plaintiffs' complaint asserts the
following claims: negligence, breach of contract,
breach of implied warranty, and breach of express
warranty. On July 1, 2002, defendant Pacific Asian
Enterprise, Inc. ("PAE") removed this case to the
United States District Court for the Eastern District
of North Carolina based on diversity jurisdiction.

On July 8, 2002, defendant filed a motion to
dismiss for improper venue pursuant to Rule
12(b)(3) of the Federal Rules of Civil Procedure.
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STATEMENT OF THE FACTS

This action stems from plaintiffs' purchase of a
$299,000 custom-built yacht from defendant,
Pacific Asian Enterprise, ("PAE"). PAE is a
California corporation with its principal place of
business in California. Plaintiffs, Morton Kotler
and Gwen Kotler, called PAE and spoke with the
vice president of PAE conceming the purchase. At
this time, plaintiffs were residing in Massachusetts.
After extensive telephone, facsimile and email
communication, a purchase agreement was executed
for the sale of a Nordhavn 35 yacht on November
23, 1999, which a PAE officer signed and mailed to
plaintiffs in Massachusetts. Plaintiffs executed the
agreement on December 2, 1999, and mailed it back
to PAE. Shortly thereafter, plaintiffs moved to
Beaufort County, North Carolina, and commenced
this action.

Defendant bases its motion to dismiss this case on

the forum selection clause contained in the parties'

purchase agreement. The agreement states:
In the event a dispute arises between the parties
concerning the Purchase Agreement, prevailing
party shall be entitled to receive attorney's fees
incurred by it in connection therewith.
Jurisdiction for any legal action taken shall be in
the county of Orange in the state of California.

COURT'S DISCUSSION
1. Forum Selection Clause

The disposition of the defendant's motion to
dismiss is based upon the validity of the forum
selection clause contained in Paragraph 9 of the
purchase agreement, which contains the following
language, "Jurisdiction for any legal action taken
shall be in the county of Orange in the state of
California." (Purchase Agreement § 9).

As a procedural matter, the validity of the forum
selection clause is determined under federal law. See
Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22, 32
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